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Putnal V. SunTrust May Upset Addison Precedent
Law360, New York (June 20, 2013, 2:19 PM ET) -- Bankruptcy courts are divided on whether postpetition “rents” under section 552(b)(2) of the Bankruptcy Code are entitled to adequate protection.
Arising most frequently in cases in which all, or substantially all, cash collateral is generated from hotels,
apartments and other lodging properties, the resolution of this issue often dictates the course of a
bankruptcy case, potentially leading to dismissal of the case due to inability to pay counsel or other
administrative expenses.
If a bankruptcy court rules that rents accruing post-petition are entitled to adequate protection, it
typically precludes the nonconsensual use of such funds for administrative expenses not directly related
to preserving and maintaining the underlying collateral.[1] If a bankruptcy court rules that such rents are
not entitled to adequate protection, the debtor will have significantly greater latitude in its use of cash
collateral for administrative expenses and will generally have more control over the administration of its
estate.
In Putnal v. SunTrust Bank,[2] the bankruptcy court for the Middle District of Georgia recently held that
post-petition rents were entitled to adequate protection, and thus, could not be spent to administer the
bankruptcy or for other general purposes. In its opinion, the Putnal court leveled the most direct
criticism to date against the leading case for the opposing viewpoint, Addison Properties.[3] In so ruling,
Putnal joined what appears to be an emerging majority of courts holding that post-petition rents are
entitled to adequate protection.

Background
While section 552(a) of the Bankruptcy Code provides that property acquired post-petition is generally
not subject to a prepetition security agreement, section 552(b) provides certain exceptions to this rule.
Section 552(b)(2) states:

[I]f the debtor and an entity entered into a security agreement before the commencement of the case
and if the security interest created by such security agreement extends to ... amounts paid as rents of
[the debtor's] property ... then such security interest extends to such rents ... acquired by the estate
after the commencement of the case to the extent provided in such security agreement ....[4]
Thus, if a secured creditor has a prepetition assignment of rents, section 552(b)(2) acts to increase the
amount of collateral, securing such a creditor’s claim as rents accrue post-petition. However, bankruptcy
courts have struggled with whether the secured creditor’s interest in such post-petition collateral is
entitled to adequate protection under sections 362 and 363 of the Bankruptcy Code.
Addison Properties
The most extensive judicial analysis of whether post-petition rents are entitled to adequate protection is
contained in Judge Wedoff’s opinion in In re: Addison Properties.[5]
In Addison Properties, a single-asset real estate case, the debtor filed a motion to pay a $10,000 retainer
to its counsel, to which two creditors objected. After acknowledging that all cash held by the debtors
was cash collateral, the court stated that the key question was the extent to which secured creditors
were entitled to adequate protection of post-petition rents. The court reviewed different approaches,
including the “single,” “continuous” and “dual” valuation methods, ultimately adopting the “dual”
valuation method.
Under the dual valuation method, the court determines the amount of a creditor’s secured claim on the
petition date for purposes of adequate protection and revalues the secured claim for confirmation
purposes. Under this method, the secured creditor is not entitled to any independent adequate
protection of post-petition rents, and thus, such funds may be spent by the debtor after showing that
the underlying property to which the rents relate is not declining in value. In so ruling, Addison
Properties viewed post-petition rents as mere protection against diminution in the value of the real
estate, not independent collateral that is itself entitled to adequate protection.
In the nearly 18 years since the opinion was published, Addison Properties has been cited favorably by
several courts in a variety of procedural contexts.[6]
For example, in In re: Homestead, the secured creditor filed a proof of claim — including post-petition
rents — as part of the secured claim.[7] The bankruptcy court for the Northern District of Georgia
overruled the debtor’s objection to the proof of claim, citing Addison Properties for the proposition that
post-petition rents should not be included in the claim for purposes of adequate protection but should
be included for purposes of confirmation.

Contrary Authority
Other courts have differed from the Addison Properties line of cases, holding that post-petition rents are
entitled to independent adequate protection.[8]
Prior to Addison Properties, the bankruptcy court for the Southern District of New York ruled that the
debtor could not use post-petition rents to pay its professionals.[9] While the court noted its sympathy
for the debtors, the court explained the clear need for adequate protection of the rents, stating that a
professional must forego compensation and reimbursement of expenses from cash collateral absent (1)
a demonstrably oversecured creditor, (2) secured creditor consent or (3) a 506(c) showing.

The Sixth Circuit also addressed the issue in In re: Stearns Building.[10] In Stearns, the debtor sought to
stay the bankruptcy court’s order that prohibited the debtor from using cash collateral to pay
professional fees or any other expenses unrelated to the maintenance and operation of the apartment
complex. After the bankruptcy court and district court both denied the debtor’s motion to stay the
order, the Sixth Circuit also denied the debtor’s stay motion because, among other reasons, the debtor
was unlikely to succeed on appeal. The Sixth Circuit explained that the debtor could not provide
adequate protection for the use of post-petition rents because it did not have any unencumbered assets
and thus, was not permitted to spend such funds.[11]
Putnal v. SunTrust Bank
In March of this year, the court in Putnal v. SunTrust Bank[12] agreed with the secured lender, SunTrust,
in holding that rents accruing post-petition under 552(b)(2) could not be used for general case
administration. The court expressly disagreed with Addison Properties, stating that the "dual valuation"
method had not been widely adopted, and challenged Addison Properties’ assumption that if collateral
is valued on the petition date, such valuation should disregard future income streams.
In Putnal, the court concluded that “SunTrust has a secured interest in each dollar in rents that
accumulates, and each of those dollars is entitled to adequate protection. The debtor may not use any
of the rents to administer his bankruptcy or for other general purposes because for each dollar in rents
he spends, he deprives SunTrust of the adequate protection of that dollar.”
Accordingly, the court limited the debtor's use of rents to expenses that directly related to the
operation, maintenance and disposition of the real estate incurred primarily for the benefit of the
secured creditor.[13]

Conclusion
Whether post-petition rents are entitled to adequate protection is a critically important issue in singleasset real estate cases, as well as cases in which substantially all revenue comes from real estate rents.
The determination of whether such rents may be spent on professional fees and other case
administration expenses can alter, sometimes dramatically, the course of a Chapter 11 proceeding.
While Addison Properties is a thoughtful and extensive analysis of adequate protection of post-petition
rents, a trend may be developing, illustrated recently by cases such as Putnal, that post-petition rents
under section 552(b)(2) are entitled to adequate protection.[14] Only time will tell whether Putnal truly
represents a growing majority, or whether courts will continue to be divided.
While the matter is not settled, in most real estate cases, it may be wise for undersecured creditors to
argue that post-petition rents are entitled to adequate protection, and that the court should place
appropriate limitations on their use.
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