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PREFACE
Omar Shah, LATHAM & WATKINS LLP

“..[I]f he is so powerful that he can act like this and yet prevent you individually from
obtaining satisfaction from him, you ought all of you, in common and on behalf of all, now
that he is in your grasp, to punish him as the common enemy of the State” (Demosthenes,
Speeches, 21.142, translated by A. T. Murray, Harvard University Press; London, William Heinemann
Ltd. 1939).

“…since [the defendant] has not paid the penalty for his crimes individually, you must
exact satisfaction now for all of them collectively” (Lysias “Against Nicomachus”, 30.6,
translated by S.C. Todd, University of Texas Press, 2000).
Since at least antiquity, human societies around the world have grappled with the
problem of how to achieve redress, in a fair and just process, for conduct that is alleged to
have caused injury to more than one person, and thus to that collective and arguably to
society as a whole.
Ancient Athenian democracy opted for a system of private enforcement where individual
citizens could bring claims in court (generally pleading in person before a jury of 201 to
501 citizens) on behalf of themselves and also of the state. In the absence of any formal
system of public enforcement, private enforcement was encouraged by for example
allowing successful prosecutors in suits recovering state property to collect a portion of
the judgment. As a result, litigation tended to be irregular and unpredictable, driven by
private interests rather than any conception of the public interest. Parties with greater
ﬁnancial resources and social clout had strong advantages both in court (better speeches;
better delivery; greater social standing before the jury) and afterwards in terms of ability
to enforce (the absence of state mechanisms meant that verdicts also had to be privately
enforced) (Adriaan Lanni, Social Norms in the Courts of Ancient Athens, Journal of Legal Analysis,
2009, 691-736, DOI: 10.1093/ jla/1.2.691).
In grappling with the above problem, other societies have made different political choices
to the Ancient Athenians on issues such as:
• The balance between public and private enforcement. Should the state have the
monopoly over enforcement in a particular area and if not what should be the proper
scope for any system of private enforcement?
• How best to structure a system of private enforcement to achieve the society’s goals.
Who can sue and for what and on whom is the judgment to be made binding?
• How to encourage private enforcement. Should contingency fees be allowed and/or
should the loser pay the costs of the litigation?
As a result of the choices made by different societies around the world to reconcile the
different interests of individuals (including corporations both as plaintiffs and defendants),
collectives and society as a whole, one can ﬁnd many collective redress forms in different
jurisdictions, some of which are conﬁned to particular ﬁelds, while others are of more
general application. These include class actions, group actions, test cases, representative
actions and derivative actions as well as collective ADR mechanisms including collective
global.practicallaw.com/classactions-guide
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arbitration, mediation or voluntary redress (see for example, Wrbka, Van Utsel and Siems in
“Collective actions, enhancing access to justice and reconciling multilayer interests?”, Cambridge
University Press 2000, pages 9- 11 who refer to the interests of individuals, collectives and society
as a whole as “multilayer interests”).
As noted by Professor Danov in his preface, the publication of this book comes at a point
when important political choices relating to collective redress are being made by national
governments forming part of the world’s largest trading bloc, the European Union. In the
absence of full EU political union and given the diversity of national legal systems and
potentially very broad scope of issues that could be affected by collective redress, it did
not prove possible to make those explicit political choices in advance and enshrine them
in binding EU legislation. The EU’s Recommendation on Collective Redress (Commission
Recommendation of 11 June 2013 on common principles for injunctive and compensatory
collective redress mechanisms in the Member States concerning violations of rights
granted under Union law (2013/396/EU)) therefore constitutes non-binding “soft law”
designed to move the process of making those choices forward in a consistent direction.
By contrast, given the greater depth of harmonisation and convergence between national
laws in the speciﬁc area of EU competition law, the EU was able to create binding
legislation in the form of the EU Damages Directive (Directive 2014/104/EU) designed to
facilitate redress (collective or otherwise) for breaches of competition law across the EU.
Despite their different legislative bases, and as noted in detail in several chapters of this
book, both the EU Recommendation and the EU Damages Directive are driving change
in the area of collective redress for breaches of competition law in the EU. Indeed it is
possible that this change could have signiﬁcant inﬂuence in this area beyond the EU, or
in fact be signiﬁcantly inﬂuenced itself by developments in other non-EU jurisdictions.
This is because of the increasing globalisation of the public enforcement of competition
law particularly in the area of international cartels (through the efforts of for example, the
UN, OECD and the International Competition Network of competition law enforcement
agencies) which has led to increasing number of cases in which parallel public
enforcement actions are then followed by parallel private enforcement actions in different
jurisdictions around the world. This linkage in international cartel cases between public
and private enforcement and across jurisdictions naturally gives rise to strategic and
tactical decisions to be made by claimants and defendants in private enforcement actions
to advance/protect their interests as effectively as possible in several jurisdictions at the
same time. Some of those decisions result in particular outcomes, for example, regarding
the scope of disclosure, that then drive changes to public enforcement in the EU and
worldwide. This change in the area of collective redress for breaches of competition law
may in turn lead to changes in other substantive areas where consumers seek redress, for
example, product liability, securities law or environmental claims.
This book, written in the form of speciﬁc national chapters as well as broader thematic
chapters of more general application by leading ﬁrms in each jurisdiction, sets out how
different societies around the world have made their choices in solving key aspects of the
problem of collective redress. It should therefore allow parties seeking to bring or defend
collective actions and public enforcers to analyse the current position as well as the future
dynamic on key aspects of collective redress on a consistent basis across 25 strategically
important jurisdictions worldwide.
Putting this book together has truly been a “collective” effort and my thanks to all the
chapter authors, the highly professional team at Thomson Reuters and the team here at
Latham & Watkins; Simon Bushell, Charles Courtenay, Anuj Ghai, Amanda Wadey, Calum
Warren and David Zhou, without whom this would not have been possible.
vi
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FOREWORD
Dr Milhail Danov, UNIVERSITY OF LEEDS

The cross-border nature of many business activities nowadays strongly suggests that
mass harm may be often caused to numerous injured parties residing (or doing business)
in different countries. Even if the injured parties had already decided to sue the wrongdoer,
they (and their legal advisers) would need to carefully consider where to bring their class/
collective actions. The national procedural rules and the speciﬁc rules for bringing class/
collective actions are important because there appear to be divergent collective redress
regimes, representing the diverse legal cultures across Europe. The need for making
jurisdictional comparisons becomes a real issue which lawyers advising multinational
companies and injured parties would need to carefully consider in a cross-border context.
The editor and all the contributors should be praised for producing this practitioner-led
volume, including national chapters from over 25 jurisdictions. An important feature of the
book, edited by Omar Shah, is that all chapters are written by legal practitioners who are
well aware of the issues which potential litigants would need to consider when deciding
whether and where to sue.
Each national chapter provides responses to a set of concrete questions about:
• The deﬁnition of class/collective actions.
• Standing to sue.
• The different procedural rules in place.
• Evidence.
• The procedural timeframe.
• The level of litigation costs and available funding schemes.
• The possibilities to obtain an effective remedy (and/or force a settlement).
The recent legislative developments (for example, Consumer Rights Act 2015; Draft
Competition Appeal Tribunal Rules) are factored in as well. Moreover, there is a separate
chapter which makes a review of the recent EU legislative initiatives and interventions,
specifying the main EU principles endorsed in the area. In their analyses of the
jurisdictional rules derived from the Brussels I Regulation (recast), the authors conclude
that a level of uncertainty in the area remains, suggesting that a reference to the CJEU
may need to be made in an appropriate case.
The book is very topical in the light of the following developments at EU level. First,
in June 2013, the European Commission published its Recommendation on common
principles for injunctive and compensatory collective redress mechanisms in the Member
States concerning violations of rights granted under EU law. Secondly, in March 2014, the
EU Civil Justice Agenda for 2020 speciﬁed that national procedural rules should not make
it excessively difﬁcult for injured parties to obtain effective remedies for breach of rights
derived from EU law in cross-border cases (paragraph 4.1.ii, COM (2014) 144). Thirdly, in
May 2015, the European Commission opened a procedure for awarding a service contract
for “[a]n evaluation study of national procedural laws and practices in terms of their
impact on the free circulation of judgments and on the equivalence and effectiveness of
global.practicallaw.com/classactions-guide
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the procedural protection of consumers under EU consumer law” (http://ted.europa.eu/
udl?uri=TED:NOTICE:188196-2015:TEXT:EN:HTML&tabId=1).

Therefore, the need for setting up effectively functioning collective redress mechanisms in
Europe is as important as ever.
This work on collective actions, reviewing the various national regimes, is much needed
and highly recommended.

viii
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OVERVIEW OF APPLICABLE
EU LAW PRINCIPLES
Marguerite Sullivan and Rüdiger Lahme, LATHAM & WATKINS LLP

INTRODUCTION
There has been much discussion regarding collective redress mechanisms at the EU
level. Various stakeholders have developed different concepts of collective redress,
which they have presented to the public through green papers, a white paper, studies,
communications, draft directives and a recommendation. However, the European
Parliament has so far prevented the adoption of binding EU legislation.
Although non-binding, the legal framework that the EU has proposed is of high practical
importance for the national legislation of EU member states. This article traces the
developments to establish a legal framework for collective redress and provides an
overview of the current state of EU legislation in this ﬁeld. In particular, this article focuses
on:
• The EU initiatives on collective redress mechanisms.
• The existing EU sectoral rules that provide for collective redress mechanisms.
• The European Commission Recommendation on common principles for injunctive and
compensatory collective redress mechanisms (OJ 2013 L 201/60) (Collective Redress
Recommendation).
• Directive 2014/104/EU on actions for damages under national law for infringements of
competition law provisions of the member states (Antitrust Damages Directive).

MAIN EU INITIATIVES ON COLLECTIVE REDRESS MECHANISMS
Collective redress is not a new issue in the EU. However, there is currently no
comprehensive binding EU legislation regarding collective redress mechanisms. The
most comprehensive set of “rules” is the 2013 Commission Recommendation on
common principles for injunctive and compensatory collective redress mechanisms (OJ
2013 L 201/60) (Collective Redress Recommendation), which invites member states to
introduce collective redress mechanisms by 26 July 2015 (see below, Collective Redress
Recommendation). Before issuing this recommendation, the European Commission and
the European Parliament have, on several occasions, taken initiatives for the development
of an EU legal framework on collective redress. Although the Collective Redress
Recommendation is a signiﬁcant step, the development of a comprehensive system has
not been completed.
INITIATIVES OF THE DIRECTORATE-GENERAL FOR COMPETITION (DG COMPETITION)
To identify potential obstacles to private enforcement of EU competition rules, the DG
Competition commissioned a comparative study on the conditions for antitrust damage
claims in the member states (Ashurst Study), which was published in 2004. The Ashurst
global.practicallaw.com/classactions-guide
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Study noted limitations to collective actions in the member states and speciﬁcally
highlighted the rarity of both:
• Collective actions (that is, single claims brought on behalf of a group of affected
persons).
• Representative actions (that is, actions brought by representative organisations, such as
consumer organisations).
The study explained that these types of claims were, at the time, pending only in Austria
and The Netherlands. It concluded that collective redress was not a viable option for
potential private claimants, and that the lack of such an option was a signiﬁcant obstacle
to private damages claims.
To address the conclusion of the Ashurst Study, the DG Competition published
suggestions and proposals on collective redress in its Green Paper on damages actions for
breach of the EC antitrust rules (COM(2005) 672). The Commission asked whether special
procedures should be available for bringing collective actions and protecting consumer
interests, and if so, how such procedures could be framed. It proposed the following
options:
• A cause of action for consumer associations, without depriving individual consumers of
the possibility to bring an action (Option 25). The Commission stated that consideration
should be given to issues such as:
– standing (a possible registration or authorisation system);
– distribution of damages (whether damages are awarded to the association itself or to
its members); and
– quantiﬁcation of damages. Damages awarded to the association could be calculated
on the basis of the illegal gain made by the defendant, whereas damages awarded to
the members could be calculated on the basis of the individual damage suffered.
• A special provision for collective action by groups of purchasers other than ﬁnal
consumers (Option 26).
In summary, the DG Competition considered granting consumer associations standing
for damages actions (Option 25) and an opt-in collective redress mechanism for
intermediaries (Option 26).
On 2 April 2008, the DG Competition published a White Paper on damages actions
for breach of the EC antitrust rules (COM(2008) 165) in which it further expanded on
its collective redress proposals. The European Commission continued to maintain the
suggestions made in the green paper (see above) to have two complementary mechanisms:
• Representative actions. These are brought by qualiﬁed entities (such as consumer
associations, state bodies or trade associations) on behalf of identiﬁed or, in restricted
cases, identiﬁable victims. Such entities are either:
– ofﬁcially designated in advance; or
– certiﬁed on an ad hoc basis by a member state for a particular antitrust infringement
to bring an action on behalf of some or all of their members.
• Opt-in collective actions. These enable victims to expressly decide to combine their
individual claims for damages into a single action.
The European Commission emphasised the importance of enabling victims
of infringements to pursue individual actions for damages, while preventing
overcompensation (double recovery) for the same harm. The Commission elaborated on its
proposal in further detail in a Staff Working Paper (SEC(2008) 404) issued simultaneously

14
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with the white paper. In its working paper, the Commission focused on certain key issues,
including (recitals 38 et seq.):
• Funding for the action.
• Deﬁnition and representation of the group that collectively pursues claims.
• Distribution of damages.
In June 2009, the Commission proposed a directive on antitrust damages actions for
breaches of EU competition law that contained a set of rules to implement the ideas
articulated in the white paper (see Hempel, NZKart 2013, 494, 496). However, political
headwinds from the European Parliament (see below, Views of the European Parliament) and
the Commission’s end of term coincided to prevent the initiative, and the directive was
never ofﬁcially published.
The Commission’s efforts to impose collective redress mechanisms as a supplement
to individual actions for the enforcement of EU competition rules were ultimately
unsuccessful. The Antitrust Damages Directive, signed into law on 26 November 2014,
explicitly provides that member states are not required to introduce collective redress
mechanisms for the enforcement of Articles 101 and 102 of the Treaty on the Functioning
of the European Union (TFEU). However, to the extent that a member state allows
collective actions, the provisions of the Antitrust Damages Directive apply to such actions
(for example, regarding disclosure, presumption of harm, pass-through, and so on). See
below, Antitrust Damages Directive.

INITIATIVES OF THE DIRECTORATE GENERAL FOR HEALTH AND CONSUMER AFFAIRS
(DG HEALTH AND CONSUMERS)
In 2008, the DG Health and Consumers began its own initiative with the Green Paper on
Consumer Collective Redress (COM(2008)794 final). This paper explicitly excluded breaches
of competition laws, as these were covered by the initiatives of the DG Competition (see
above, Initiatives of the Directorate-General for Competition (DG Competition)).
The primary purpose of the paper was to assess the current state of redress mechanisms
for consumers in the member states (recital 4). It concluded that options for consumer
redress in the EU in 2008 were unsatisfactory, and prevented large numbers of consumers
who were affected by a single breach of law to obtain redress and compensation (recital
19). Only 13 member states (France, Germany, Finland, Sweden, Denmark, Bulgaria,
Greece, The Netherlands, Italy, Spain, Portugal, Austria and the UK) had introduced
collective redress schemes in their legal systems, some of which were in their infancy.
The DG Health and Consumers proposed several solutions, some of which involved a
signiﬁcant role for the EU, and stated that any one option or a combination of different
options could be implemented:
• No immediate action.
• Co-operation between member states to extend national collective redress systems
in those member states with such systems to consumers in other member states that
lacked them.
• A mix of policy instruments to strengthen consumer redress, including:
– collective consumer alternative dispute resolution mechanisms;
– a power for national enforcement authorities to request traders to compensate
consumers; and
– extending small claims to address mass claims.
global.practicallaw.com/classactions-guide

15

EU LAW PRINCIPLES

• Binding or non-binding measures for collective redress judicial proceedings to exist in
all member states.
The DG Health and Consumers received more than 100 responses to its green paper.
Based on those responses, it issued a follow-up consultation paper in which it addressed
the replies and presented an analysis of their impact on the options. In May 2009, the DG
held a public hearing. Interested parties, including the European Parliament, criticised the
sectoral approach, which focused on consumers’ actions, as incoherent and inconsistent.
The European Parliament expressed its concern that unco-ordinated EU initiatives in
the ﬁeld of collective redress would result in a fragmentation of national procedural and
damages laws, which would weaken, not strengthen, access to justice within the EU.
The stakeholders argued in favour of a more inclusive regime, and questioned the need
for a regulation in light of collective redress mechanisms that already existed in several
member states.
Ultimately, the DG Health and Consumers’ initiative suffered the same fate as that of the
DG Competition and did not lead to any legislative proposal.

JOINT INITIATIVE OF THE DG COMPETITION, DG HEALTH AND CONSUMERS AND DG
JUSTICE
After the individual efforts of the DG Competition and DG Health and Consumers had
failed, the “new Commission” launched a concerted initiative. Vice-President Reding
(responsible for justice, fundamental rights and citizenship), Vice-President Almunia
(responsible for competition) and Commissioner Dalli (responsible for health and
consumer policy) underlined in their joint information note of 5 October 2010 (SEC(2010)
1192) the need for a coherent European approach to collective redress. The commissioners
identiﬁed a set of core principles that could form part of a European framework for
collective redress:
• Any EU initiative on compensatory collective redress should ﬁrst and foremost
ensure that injured parties can effectively and efﬁciently exercise their right to seek
compensation.
• Parties should have the possibility to pursue a collective consensual resolution of their
disputes by either settling among themselves or using an alternative dispute resolution
(ADR) mechanism in connection with a collective court case.
• Adequate means of ﬁnancing should be available to allow citizens and businesses to
have access to justice.
The Commissioners expressly stated that they unanimously and ﬁrmly opposed
introducing US-style class actions in Europe. Because many believe that the US system
fosters abusive litigation, the Commissioners made clear that in their view, any European
approach to collective redress would have to include procedural safeguards to minimise
the risk of abuse. They explained that the following characteristics of the US class action
system are incompatible with the European legal tradition as they incentivise claimants’
lawyers to engage in abusive litigation:
• Availability of punitive damages.
• Absence of limitations on standing (virtually anybody can bring an action on behalf of
an open class of injured parties).
• Availability of contingency fees for attorneys.
• Excessively broad discovery.

16
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The joint information note is available at: http://kartellblog.de/wordpress/wp-content/
uploads/Kommission-2010-information-Towards-European-Collective-Redress.
In 2011, the European Commission published a public consultation paper (Towards a
Coherent European Approach to Collective Redress (SEC(2011)173)) (http://ec.europa.eu/dgs/
health_food-safety/dgs_consultations/ca/docs/cr_consultation_paper_en.pdf). The purpose
of the consultation was to identify the forms of collective redress that may ﬁt into the
EU legal system and the legal frameworks of the member states. The paper raised 34
questions regarding principles and features for EU-style collective redress mechanisms.
The Commission received more than 300 replies and held a public hearing in April 2011.
In June 2013, based in part on the public response to the 2011 consultation paper, the
Commission published the Collective Redress Recommendation which:
• Encourages member states to implement collective redress systems to allow groups of
natural and legal persons to seek injunctive and compensatory relief for infringements
of rights granted under EU law.
• Sets out common principles for the member states to follow in designing or modifying
their collective redress systems.
See below, Collective Redress Recommendation.
VIEWS OF THE EUROPEAN PARLIAMENT
The European Parliament has offered its views on collective redress on several occasions,
and has expressed growing scepticism regarding a European collective redress regime.
In its resolution of 25 April 2007 on the DG Competition’s Green Paper on Damages
actions for breach of the EC antitrust rules (2006/2207(INI)), the European Parliament
expressed the view that, in the interests of justice and for reasons of economy,
speed and consistency, victims should be able to bring collective actions voluntarily,
either directly or via dedicated organisations (recital 21). The text of the 2007
resolution is available at: www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//
TEXT+TA+P6-TA-2007-0152+0+DOC+XML+V0//EN.
However, the Parliament’s tone changed in its resolution on 26 March 2009 on the
DG Competition’s White Paper on damages actions for breach of the EC antitrust
rules (2008/2154(INI)). Although the Parliament was generally receptive to the idea of
establishing mechanisms to improve collective redress while avoiding excessive litigation
(recital 4), it also suggested limitations on such measures. Speciﬁcally, the Parliament
stated that measures at the Community level should not “lead to arbitrary or unnecessary
fragmentation of procedural national laws and that, therefore, careful consideration
should be given to whether, and if so to what extent, a horizontal or integrated approach
should be chosen to facilitate out-of-court settlements and the prosecution of actions for
damages”. The Parliament criticised the DG Competition’s sectoral approach focused on
competition law infringements and insisted on being involved in any legislative initiative
in the area of collective redress. It demanded that the European Commission refrain from
presenting any collective redress mechanism for victims of breaches of the EC competition
rules without allowing Parliament to participate in the adoption of such a mechanism
under the co-decision procedure. The Parliament’s “hold-notice” was successful. The text
of the 2009 resolution is available at: www.europarl.europa.eu/sides/getDoc.do?pubRef=-//
EP//TEXT+TA+P6-TA-2009-0187+0+DOC+XML+V0//EN.
On 2 February 2012, the Parliament issued its resolution on the European Commission’s
2010 Annual Competition Report (2011/2094(INI)). In this resolution, the Parliament
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welcomed the Commission’s legislative initiative on antitrust damages actions that led
to the Antitrust Damages Directive (see below, Antitrust Damages Directive). However,
regarding collective redress, the resolution emphasised that the Commission must
ensure that collective redress did not compromise the effectiveness of the competition
law leniency system and settlement procedure. Further, the Parliament reiterated that
a potential collective redress regime must prevent the development of a US-style class
action system that enables frivolous claims and excessive litigation. The Parliament
stressed that the following safeguards should be adopted:
• The procedure should require class members to opt in to the proceedings, and should
not be an opt-out procedure similar to that in the US. Individual actions should still be
allowed.
• Claimants should be compensated for actual damages only, and should not be entitled
to seek punitive damages or unjust enrichment.
• The European “loser pays” principle should remain in place.
• Attorneys that assert claims on behalf of representative claimants should not be
remunerated through contingency fee arrangements.
• Collective actions should be funded by representative claimants, and not third parties.
In the Parliament’s resolution of 2 February 2012 on the 2011 Commission’s consultation
paper “Towards a Coherent European Approach to Collective Redress” (2011/2089(INI)),
the Parliament essentially repeated the points mentioned above. It once again expressed
its preference for a horizontal framework and reiterated that safeguards must be put in
place to avoid unmeritorious claims and misuse of collective redress. The Parliament
expressed its doubts concerning third party funding principles and stressed that there
“can be no action without ﬁnancial risk”.
The texts of the 2012 resolutions are available at: www.europarl.europa.eu/sides/getDoc.
do?pubRef=-//EP//TEXT+TA+P7-TA-2012-0031+0+DOC+XML+V0//EN and www.europarl.
europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2012-0021+0+DOC+XML+V0//EN.

The 2013 European Commission’s Collective Redress Recommendation is based on these
last two resolutions.

SECTORAL EU LEGISLATION ON COLLECTIVE REDRESS
PROCEEDINGS
EU law provides the possibility to protect collective interests through actions of
representative bodies in several ﬁelds of law (sectors). These quasi-collective redress
procedures are outlined below.
CONSUMER LAW
Directive 2009/22/EC on injunctions for the protection of consumers’ interests
(Injunctions Directive) requires member states to grant qualiﬁed entities standing to seek
court orders requiring cessation or prohibition of violations of EU consumer measures. In
the event of a cross-border infringement, the Injunctions Directive provides that qualiﬁed
entities from one member state have legal capacity to bring an action before legal or
administrative authorities of a member state where the infringement has originated. The
Injunctions Directive applies (among others) to infringements related to:
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• Consumer credits under Directive 87/102/EEC on consumer credit (Consumer Credit
Directive).
• Package travel under Directive 90/314/EEC on package travel, package holidays and
package tours (Package Travel Directive).
• Unfair terms in business-to-consumers contracts under Directive 93/13/EEC on unfair
terms in consumer contracts (Unfair Contract Terms Directive).
• Unfair commercial practices under Directive 2005/29/EC concerning unfair businessto-consumer commercial practices in the internal market (Unfair Commercial Practices
Directive).
COMMERCIAL LAW
Directive 2011/7/EU on combating late payments in commercial transactions (Late
Payment Directive) requires member states to provide “adequate and effective means”
to prevent the continued use of contractual terms and practices that are grossly unfair
regarding interest rates. The directive speciﬁes that “adequate and effective means”
encompass the right of organisations that are ofﬁcially recognised as representing
undertakings, or organisations that have a legitimate interest in representing
undertakings, to take measures before the national courts to prevent the continued use of
unfair contractual terms.
ENVIRONMENTAL LAW
Regulation (EC) 1367/2006 implementing the Aarhus Convention in relation to European
bodies and institutions provides criteria for enabling non-governmental entities to make
requests at the EU level for an internal review of administrative acts adopted under
environmental law
The European Commission’s proposal for a directive on access to justice in environmental
matters (COM/2003/0624 Final), transposing the third pillar of the Aarhus Convention, was
not supported by the European Council and was ultimately withdrawn.
DATA PROTECTION LAW
In 2012, the Commission submitted a proposal for a General Data Protection Regulation
(COM(2012)11 final), which is currently being negotiated at the European Council. The
proposal includes a provision that empowers representative bodies to ﬁle complaints with
supervisory authorities (Article 73(2)). However, the proposal does not include collective
actions as a mechanism for redress.

COLLECTIVE REDRESS RECOMMENDATION
To date, the Collective Redress Recommendation is the only comprehensive set of
EU regulatory proposals on collective redress. However, under Article 288 TFEU, the
recommendation is not binding.
The Collective Redress Recommendation invites member states to introduce collective
redress mechanisms in accordance with the principles set out in the recommendation by
26 July 2015 (recital 38). By 26 July 2017, the European Commission will:
global.practicallaw.com/classactions-guide
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• Assess the member states’ implementation of the recommendation based on two years
of practical experience.
• Make a determination as to whether it should propose further measures to consolidate
and strengthen the horizontal approach on collective redress provided under the
recommendation.
The Commission explained these principles in greater detail in a communication that
was published in connection with the recommendation (Towards a European Horizontal
Framework for Collective Redress (COM(2013) 401/2)).
Although the recommendation is not legally binding, it is highly signiﬁcant in practice.
The UK has already adopted new rules to implement the recommendation through the
Consumer Rights Act 2015, which goes further than the Commission’s recommendations.
SCOPE
The Collective Redress Recommendation adopts a horizontal approach to collective
redress and applies to any area in which collective claims on the basis of violations of
rights granted under EU law are relevant, such as:
• Consumer protection.
• Competition.
• Environmental protection.
• Protection of personal data.
• Financial services.
• Investor protection.
Under the recommendation, two or more natural and legal persons that have suffered
harm resulting from the same illegal activity (constituting a “mass harm situation”)
should have recourse using collective redress mechanisms. The recommendation adopts
a restrictive concept of tort, under which violations of rights granted under EU law can
only be evoked and collectively enforced if they arise from illegal activities (paragraphs
3(a) and (b), Collective Redress Recommendation). The Collective Redress Recommendation
does not indicate whether collective redress is available if the harm was caused by
legal behaviour (for example, in product liability cases). The Commission’s silence on
this issue could suggest that it did not intend to extend collective redress procedures to
claims other than those that arise from illegal activities. In that sense, it is inconsistent
with the Directive 85/374/EEC on liability for defective products (old Product Liability
Directive), as amended, which does not distinguish between legal and illegal behaviours,
but allows consumers who have been harmed by defective products to pursue claims for
compensation.
The Collective Redress Recommendation envisions that collective redress mechanisms
will provide for compensatory and injunctive relief. The recommendation deﬁnes collective
redress as a legal mechanism that provides the possibility to both (paragraph 3(a)):
• Bring a representative action to seek injunctive relief, for natural or legal persons, or
entities entitled to do so.
• Claim compensation collectively, for a group of natural or legal persons claiming to
have been harmed in a mass harm situation (see above) or for entities entitled to bring
representative actions.
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STANDING
The European Commission recommends two types of collective redress mechanisms:
• Group actions brought jointly by natural and legal persons who claim to have suffered
harm.
• Representative actions.
Group actions do not pose signiﬁcant difﬁculties regarding standing since the parties
enforce their own claims. For representative actions, the issue of legal standing must be
clariﬁed as representative actions are deﬁned as actions on behalf of third parties, and the
continental legal tradition does not generally recognise such actions.
The Collective Redress Recommendation speciﬁes that three types of representative
bodies should have standing to bring actions on behalf of a deﬁned group of individuals or
legal persons:
• Private representative entities that are duly designated by the member states.
• Representative bodies that are certiﬁed on an ad hoc basis for a speciﬁc action.
• Designated public authorities.
The minimum requirements to obtain general or ad hoc certiﬁcation as a designated entity
are fairly stringent (paragraph 4, Collective Redress Recommendation):
• The entity should have a non-proﬁt making character.
• There should be a direct relationship between the main objectives of the entity and the
rights granted under EU law that are claimed to have been violated for purposes of the
action.
• The entity should have sufﬁcient capacity in terms of ﬁnancial resources, human
resources and legal expertise, to represent multiple claimants acting in their best
interest.
These requirements are stricter than those for a “qualiﬁed entity” under the Injunctions
Directive (see above, Sectoral EU legislation on collective redress mechanisms: Consumer law).
The Injunctions Directive allows a qualiﬁed entity to bring an action in the interest of
consumers for injunctive relief, but does not require the entity to be ofﬁcially certiﬁed. A
“qualiﬁed entity” is deﬁned as any entity that is duly established under national law and
has a legitimate interest in ensuring compliance with the relevant consumer laws (Article
3, Injunctions Directive). In this respect, the Collective Redress Recommendation adopts
a more restrictive approach. It should be interesting to examine the interplay between
member states’ implementations of the recommendation and the national laws that have
been adopted to implement the Injunctions Directive.
ADMISSIBILITY
The Collective Redress Recommendation provides that courts should verify at the earliest
possible stage of litigation whether the conditions for ﬁling a collective action have been
met. It also suggests a summary veriﬁcation of the claim so that the court can dismiss
manifestly unfounded cases early in the proceedings (paragraphs 8 and 9, Collective Redress
Recommendation). Courts should carry out the necessary examinations of their own
initiative.
The likely impact of this proposal is difﬁcult to predict; it could be minimal or far reaching
depending on how it is interpreted. The need for courts to assess the admissibility of
a claim at the earliest stage, and to dismiss claims that are frivolous or “manifestly
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unfounded”, is not unique to collective redress proceedings. A dismissal of a claim on
such grounds does not address the merits of the claim, and leaves open the possibility for
a claimant to re-ﬁle its action. However, a dismissal based on the merits has preclusive
effect and renders the claim unenforceable (res judicata). Therefore, dismissals based on
the merits require (at least from a continental point of view) a thorough assessment of
the legal implications and, if necessary, the taking of evidence. The Collective Redress
Recommendation does not specify the factors that courts should consider to make the
suggested veriﬁcation. This is an issue that is likely to generate considerable debate in
practice, similar to that in the US, where courts disagreed for years on the extent to which
they should consider the merits of a claim in determining whether to certify a class action;
a debate that the Supreme Court ﬁnally resolved in Wal-Mart Stores v Dukes 564 US (2011).
See also Class/collective actions in the United States: overview.
FUNDING
The Collective Redress Recommendation provides that member states should allow third
party funding for collective claims, including by private parties, provided that there is no
conﬂict of interest between the third party funder and the claimant. This is an interesting
development in light of the European Parliament’s fundamental opposition to third party
funding (see above, Main EU initiatives on collective redress mechanisms: Views of the European
Parliament).
The Collective Redress Recommendation does not specify, or impose limitations on, the
bodies that should be entitled to provide the necessary funds. However, it requires the
claimant party to declare the origin of the funds committed to support the collective
action at the outset of the proceedings. The court that hears the case should stay the
proceedings if either:
• There is a conﬂict of interest between the third party funder and the claimant.
• The funds are insufﬁcient.
This is intended to ensure that there is an appropriate balance between guaranteeing
access to justice and preventing abusive litigation (paragraphs 14 and 15, Collective Redress
Recommendation).
In addition, to ensure that funding arrangements do not create conﬂicts of interest,
including conﬂicts that arise from a ﬁnancial or competitive interest in the outcome of a
case, the Collective Redress Recommendation proposes several safeguards that restrict
the role of a private third party funder:
• Courts should (paragraph 16, Collective Redress Recommendation):
– prevent the funder from exerting inﬂuence over the claimant’s procedural decisions,
including decisions related to settlements; and
– prevent a funder that is a competitor of the defendant, or an entity on which the
funder is dependent, from providing resources for the action.
• A private funder should not be permitted to request remuneration, or charge interest for
funds that it provides, based on the amount of any settlement reached or compensation
awarded by the court, unless the funding arrangement has been approved by a public
authority (paragraph 32, Collective Redress Recommendation).
Finally, the Commission did not consider it necessary to advocate for the use of public
funds to support collective actions. The Commission simply suggests that member states
should make national legal aid mechanisms available to prevent denial of access to justice
(COM(2013) 401/2).
22
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LAWYERS’ REMUNERATION AND LEGAL COSTS
The Collective Redress Recommendation encourages member states to prohibit
contingency fees. This procedural safeguard aims to mitigate the risk of abuse of excessive
litigation, which the Commission believes is encouraged by contingency fee arrangements.
If a member state allows contingency fees on an exceptional basis, the recommendation
provides that the relevant national rules should ensure that due account is taken of the
right to full compensation (paragraphs 29 and 30). However, the Commission did not
mention plain success fees that are, unlike contingency fees, not paid from awarded
monies.
As a general rule, and consistent with the European approach to litigation, the Collective
Redress Recommendation endorses the “loser pays” principle (that is, the losing
party bears the costs of litigation). However, not all costs should be covered and the
recommendation suggests limiting the scope of reimbursement to “necessary” legal costs
(paragraph 13).
OPT-IN FOR COMPENSATORY RELIEF
The Collective Redress Recommendation explicitly advocates for an opt-in mechanism
for compensatory collective relief. This requires any person that wishes to participate
in a collective action to afﬁrmatively express its consent to be a party. However, the
recommendation states that an opt-out system may be acceptable in cases where it can
be duly justiﬁed. In allowing this exception, the European Commission acknowledges the
different legal traditions and collective redress systems across member states (paragraph
21, Collective Redress Recommendation).
As a matter of principle, a claimant should be able to both (paragraphs 22 and 23, Collective
Redress Recommendation):
• Join the group at any time before the judgment is adopted.
• Leave the group any time before the ﬁnal judgment is adopted, or the case settles,
provided that:
– withdrawal in an individual action would still be possible; and
– this does not undermine the sound administration of justice.
The recommendation gives considerable leeway to the member states to determine when
a withdrawal undermines the “sound administration of justice”.
CROSS-BORDER COLLECTIVE REDRESS CASES
To date, collective redress cases are not speciﬁcally addressed in:
• Regulation (EU) 1215/2012 on jurisdiction and the recognition and enforcement of
judgments in civil and commercial matters (Recast Brussels Regulation).
• Regulation (EC) 593/2008 on the law applicable to contractual obligations (Rome I)
• Regulation EC 864/2007 on the applicable law to non-contractual obligations (Rome
II).
Consequently, courts will need to assess jurisdiction in European cross-border collective
redress cases under the general rules provided in the Recast Brussels Regulation.
This includes assessing the risk of irreconcilable judgments where there are parallel
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proceedings before courts in different member states (Articles 29 et seq, Recast Brussels
Regulation).
In many cases, the provisions of Rome I and Rome II will lead to the application of several
national laws, rather than a single set of rules. However, one important exception applies
for cartel cases after 11 January 2009 (Article 32, Rome II). In cross-border cases, the
claimant that sues in the court of the defendant’s domicile can choose to base all claims
on the law of that court, provided that the market in that member state was among those
that were directly and substantially affected by the restriction of competition (Article 6(3)
(b), Rome II).
In the context of cross-border cases, the Collective Redress Recommendation only
addresses the standing of representative entities and recommends that member states
should not exclude foreign groups of claimants or representative entities on the basis
of national rules regarding admissibility or standing (paragraph 17). In particular, the
recommendation encourages all member states to grant standing to any entities certiﬁed
by other member states. This could limit the signiﬁcance of the strict requirements for
certiﬁcation of designated entities (see above, Standing), as a certiﬁcation by the least
demanding member state would be sufﬁcient.
COLLECTIVE ALTERNATIVE DISPUTE RESOLUTION (ADR) MECHANISMS
The Collective Redress Recommendation endorses out-of-court settlements of collective
claims and encourages member states to adopt appropriate mechanisms for collective
ADR throughout the proceedings. The recommendation does not provide for mandatory
ADR procedures, but rather suggests that these procedures should be voluntary
(paragraph 26).
If the parties decide to pursue ADR procedures, courts should suspend any applicable
limitation periods until such procedures have concluded (paragraph 27, Collective Redress
Recommendation). The recommendation further provides that the binding effect of a
collective settlement is subject to a veriﬁcation of the court. As part of this veriﬁcation,
the courts should take into consideration the appropriate protection of interests and
rights of all parties involved (paragraph 28, Collective Redress Recommendation). This mirrors
the provision of Directive 2008/52/EC on mediation in civil and commercial matters
(Mediation Directive), under which courts must approve the outcome of a mediation
procedure unless a member state does not recognise its enforceability, or considers it
contrary to national law.
SCOPE OF RECOVERABLE DAMAGE
Under the European approach to civil liability, damages must be fully compensated, but
only to the actual extent of the injury suffered by a natural or legal person, regardless of
whether the claim has been pursued by means of individual or collective actions.
Punitive damages are viewed as a form of overcompensation, and have been identiﬁed
as one of the toxic aspects of US-style class actions. For this reason, the Collective
Redress Recommendation explicitly excludes punitive damages from collective redress
proceedings (paragraph 31).
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ANTITRUST DAMAGES DIRECTIVE
The Antitrust Damages Directive expressly provides that member states are not required
to introduce collective redress mechanisms for the enforcement of Articles 101 and 102
TFEU.
However, the directive applies to collective damages actions in member states where
such redress mechanisms are (or will be) available for violations of competition law. The
European Commission is certainly aware of the overlaps between the Antitrust Damages
Directive and the Collective Redress Recommendation with regard to collective damages
claims, and will be monitoring the impact of the implementation of both instruments.
In the communication published with the Collective Redress Recommendation, the
Commission explained that the Recommendation and the Directive are a “package” that
reﬂects a balanced approach deliberately chosen by the Commission and that “signiﬁcant
changes to this balanced approach would require the Commission to reconsider its
proposal”.
This section of the article provides an overview of the aspects of the Antitrust Damages
Directive that are likely to be most relevant to collective redress actions.
DISCLOSURE
The Collective Redress Recommendation does not address the extent to which member
states should adopt speciﬁc procedural rules setting out the types of disclosure that
are, or should be, available to claimants in collective actions. Therefore, existing legal
instruments or national laws that address disclosure should also apply to collective
actions.
Regarding private enforcement of competition law, the Antitrust Damages Directive
grants national courts a central role in determining the appropriate disclosure of evidence.
The directive states that courts can order a defendant or third party to disclose relevant
evidence that is within its control.
However, the court can limit the disclosure to evidence that it considers proportionate in
light of the legitimate interests of all parties, including third parties (Article 5(1), Antitrust
Damages Directive). The power of the courts to order the production of evidence is limited
to documents that are not protected under any legal professional privilege. However,
conﬁdentiality is not a basis to prevent disclosure. The Antitrust Damages Directive
speciﬁes that, in principle, courts must not prevent the disclosure of evidence containing
conﬁdential information in damages actions. However, when ordering the disclosure of
such information, courts must take appropriate measures to protect it.
The Antitrust Damages Directive sets out separate rules for documents categorised as
“black”, “grey” or “white”, as follows:
• Black list documents. These are documents that can never be disclosed and include
leniency corporate statements and settlement submissions. The prohibition on
disclosure extends to extracts from such documents which appear in otherwise grey
or white list documents. However, national courts can access this evidence following a
reasoned request by a claimant and exclusively for the purpose of conﬁrming that the
documents have been appropriately identiﬁed as black-listed.
• Grey list documents. These cover the European Commission’s requests for information,
statements of objections, parties’ replies to requests for information and settlement
submissions that have been withdrawn. These materials can be disclosed once the
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Commission has closed its proceedings (Article 7, Antitrust Damages Directive), although
the directive does not specify when closing is deemed to occur.
• White list documents. These include all documents that do not appear on the grey
or black list, such as corporate documents that were created in the ordinary course of
business and that existed before an investigation. Such documents can be disclosed
at any time. Annexes and other documents that a leniency applicant provided to an
authority in support of a leniency application will be subject to the general disclosure
rules if they are considered evidence that existed regardless of the authority’s
proceedings.
The directive also provides for limited disclosure of documents contained in the ﬁle of
a competition authority. A court can only make an order requiring such disclosure after
taking due account of the interests of effective public enforcement and considering
whether the evidence can be obtained from the parties or third parties instead.
Additionally, the Antitrust Damages Directive provides that black-listed evidence that a
party obtains solely through access to the ﬁle of a competition authority is inadmissible in
actions for damages.
LIMITATION PERIODS
There is no single set of rules determining the limitation periods for claims related to the
violations of rights granted under EU law. If an EU legal instrument creates an individual
or collective right but does not deﬁne the applicable time limit, national statutes of
limitations apply, subject to the EU law principles of effectiveness and equivalence.
However, the Antitrust Damages Directive harmonises national rules on limitation periods
in relation to competition law violations. Actions in the EU must be subject to a minimum
ﬁve-year limitation period (Article 10, Antitrust Damages Directive). In the case of a follow-on
action, the limitation period is suspended until at least one year after the infringement
decision has become ﬁnal or proceedings have been otherwise terminated.
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Bnei-Brak, 5126237
Israel

T:
F:
E:
W:

+91 11 41590700
+91 11 26924900
jasleen.oberoi@amsshardul.com
www.amsshardul.com

T:
T:
F:
E:
E:
E:
W:

+972 3 6931900
+972 72 2575758
+972 3 6931919
gal@legal-mind.co.il
hagai@legal-mind.co.il
ran@legal-mind.co.il
www.legal-mind.co.il

INDONESIA

ITALY

Ahmad Maulana and Agnes Maria Wardhana
Assegaf Hamzah & Partners
Menara Rajawali 16th Floor
Jalan DR. Ide Anak Agung Gde Agung
Lot # 5.1 Kawasan Mega Kuningan
Jakarta 12950
Indonesia

Matteo Bay, Antonio Distefano, Alessio Aresu
and Fabrizio Santoni
Latham & Watkins LLP
Corso Matteotti, 22
20121 Milan
Italy

T:
T:
F:
E:
W:

+62 21 2555 7800
+62 21 2555 7800
+62-21 2555 7899
info@ahp.co.id
www.ahp.co.id

T:
E:
E:
E:
E:
W:

+39 02 3046 2000
matteo.bay@lw.com
antonio.distefano@lw.com
alessio.aresu@lw.com
fabrizio.santoni@lw.com
www.lw.com

IRELAND

JAPAN

Niall Collins, Maureen O’Neill, Ailbhe Burke
and Jane Pilkington
Mason Hayes & Curran
South Bank House
Barrow Street
Dublin 4
Ireland

Daisuke Oda and Aruto Kagami
Mori Hamada & Matsumoto
2-6-1 Marunouchi Park Building
Marunouchi
Chiyoda-ku
Tokyo 100-8222
Japan

T:
E:
E:
E:
E:
W:

+353 1 614 5000
ncollins@mhc.ie
moneill@mhc.ie
ailbheburke@mhc.ie
jpilkington@mhc.ie
www.mhc.ie

T:
E:
E:
W:

+81 3 5223 7757
daisuke.oda@mhmjapan.com
aruto.kagami@mhmjapan.com
www.mhmjapan.com/en/

MEXICO
Adrian Magallanes and Rodrigo Barradas
Muniz
Von Wobeser y Sierra, S.C.
T:
E:
E:
W:

global.practicallaw.com/classactions-guide

+52 55 52581057
amagallanes@vwys.com.mx
rbarradas@vwys.com.mx
vonwobeserysierra.com
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THE NETHERLANDS

SOUTH KOREA

Albert Knigge and Jan-Willem de Jong
Houthoff Buruma
Gustav Mahlerplein 50
1082 MA Amsterdam
The Netherlands

Jin-Yeong Chung, Sungjean Seo and
Dong-Wook Kim
Kim & Chang
39, Sajik-ro 8-gil
Jongno-gu
Seoul 110-720
Korea

T:
F:
E:
E:
W:

+31 020 605 60 00
+31 020 605 67 00
a.knigge@houthoff.com
j.de.jong@houthoff.com
www.houthoff.com

NEW ZEALAND
Jenny Stevens and Sophie East
Bell Gully
Level 21
171 Featherston Street
Wellington 6140
New Zealand
T:
F:
E:
E:
W:

+64 4 915 6800
+64 4 915 6810
jenny.stevens@bellgully.com
sophie.east@bellgully.com
www.bellgully.com

PORTUGAL
João Pimentel and Ana Soﬁa Rendeiro
Campos Ferreira, Sá Carneiro & Associados
Av. da Liberdade, 249 8º
1250-143 Lisbon
Portugal
T:
F:
E:
E:
W:

+ 351 211 926 800
+ 351 211 926 899
joao.pimentel@csassociados.pt
soﬁa.rendeiro@csassociados.pt
www.csassociados.pt

RUSSIA
Irina Akimova and Dmitry Gavrilenko
Capital Legal Services
Moscow Ofﬁce
7 Dolgorukovskaya Street
Sadovaya Plaza business center
127006 Moscow
Russia
T:
F:
E:
W:

T:
F:
E:
E:
E:
W:

+82 2 3703 1114
+82 2 737 9091/9092
jychung@kimchang.com
sjseo@kimchang.com
dw.kim@kimchang.com
www.kimchang.com

SPAIN
Antonio Morales, Rosa Espín and
Jaime Zarzalejos
Latham & Watkins LLP
María de Molina 6, 4th Floor
Madrid 28006
Spain
T:
E:
E:
E:
W:

+34 93 545 5000
antonio.morales@lw.com
rosa.espin@lw.com
jaime.zarzalejos@lw.com
www.lw.com

SWEDEN
Krister Azelius and Maria Maaniidi
Advokatﬁrman Vinge KB
Kajpromenaden 21
Box 1064
SE-251 10 Helsingborg
Sweden
T:
F:
E:
E:
E:
W:

+46 10 614 30 00
+46 10 614 31 90
krister.azelius@vinge.se
maria.maaniidi@vinge.se
contact@vinge.se
www.vinge.se

+ 7 495 970 1090
+7 495 970 1091
cls@cls.ru
www.cls.ru
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UK: ENGLAND & WALES
Jumana Rahman, Anna Hyde and
Tanya Macrae
Latham & Watkins LLP
99 Bishopsgate
London EC2M 3XF
United Kingdom
T:
E:
E:
E:
W:

+44 20 7710 1000
jumana.rahman@lw.com
anna.hyde@lw.com
tanya.macrae@lw.com
www.lw.com

UNITED STATES
Margaret M Zwisler, Christopher S Yates,
William R Sherman, William H Rawson and
William J Rinner
Latham & Watkins LLP
555 Eleventh Street, NW
Suite 1000
Washington, D.C. 20004-1304
United States
T:
E:
E:
E:
E:
E:
W:

+1 202 637 2200
margaret.zwisler@lw.com
chris.yates@lw.com
william.sherman@lw.com
william.h.rawson@lw.com
william.rinner@lw.com
www.lw.com

global.practicallaw.com/classactions-guide
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