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The dissolution of the Soviet Union and
creation of an independent Russian
Federation presented the Russian leadership with the challenge of establishing the
rule of law to support a nascent market
economy in a country unfamiliar with
either concept. This article examines the
influence Russia’s history has had on the
emergence of its modern-day legal system
and highlights key legal developments
over the last decade, with particular
emphasis on commercial law. The last 12
years have witnessed the Russian
Federation make great strides toward
designing and building the legal framework necessary to support a market
economy. The fact that this framework has
truly been assembled “from the ground
up” makes these accomplishments event
more noteworthy.

Historical Impediments
Post-Soviet Russia could not look to
historical precedent to assist in creating a
rule-of-law society to support its market
economy. As one commentator noted:
“There was not much real and coherent
order and structure of a legal system
under the Soviet regime, nor much more
under the Czarist governments.”1 While
the civil law system2 in pre-Soviet Russia
did share the same legal pedigree as
continental European countries, its roots
did not run deep. In fact, Western legal
theory was not systematically received by
Russia until the eighteenth and nineteenth
centuries.3 Moreover, Russia’s first parlia-

mentary institution, the State Duma, was
not created until after the 1905 revolution.
Shortly thereafter, in 1913, the Duma
received the first codification of Russian
civil law. This code was based on models
of the civil codes of Western Europe, yet
it was never enacted due to the 1917
revolution. Ultimately, the civil law tradition
that began to take shape under the Czarist
rulers became corrupted by the influence
of Soviet ideology.
During the Soviet period, a new code was
prepared in 1922 that represented the
ideals of the Communist Party’s New
Economic Program. The 1922 Code
remained in place until the adoption of the
1964 Code. Despite the fact that new civil
codes were prepared during this time, the
regime’s isolation from Western ideas
shielded the legal system from many of
the twentieth century developments, such
as constitutionalism and judicial review,
that refined Western European civil law
systems during that period.4 As a result,
the Soviet legal system “reflected nineteenth century ideas that had long ago
been discarded by Western European
legal scholars.”5
At its core, a free market economic system
relies on its citizens’ trust in the rule of
law. The citizenry of post-Soviet Russia had
a deep distrust of government structures
and little respect for ownership rights in
business. In addition to the obstacles posed
by the lack of foundation or experience
upon which to create a rule-of-law society,
the absence of an established judiciary
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also hindered efforts to consistently
enforce such laws. It was a tall order
to expect the judiciary to adjudicate
commercial matters with which it had
almost no previous experience. This was
all the more challenging given a history
rife with favoritism and bribery.
Overall, the emergence of a new Russian
legal system has been slow. “It is clear
that reform of the Russian legal system
will take many years. It is also clear that a
total rejection of Soviet laws would have
created serious gaps in legal regulation.
As a result, all Newly Independent States
(including Russia) have had to rely on the
legislation of the former Soviet Union.”6

Initial Steps Toward Reform
The foundation of civil legislation reform
grew out of the 1991 drafting of the
Fundamentals of Civil Legislation of the
USSR and the Union Republics. The 1991
Fundamentals reintroduced many of the
traditional concepts of civil law such as
contracts and, while not providing comprehensive reform in this area, did remove
the economic and political influences of
Marxism that had separated the Russian
legal system from its civil system brethren.
“[T]o a certain degree the preparation of
the 1991 Fundamentals was similar to the
restoration of old paintings. Numerous
norms and institutions lost in the 1930s
and 1960s—norms indispensable to the
functioning of a market economy—needed
to be restored. These losses in particular
concerned the major actors of entrepreneurial activities—legal entities, such as
commercial partnerships and societies.
Layers of restricted principles and norms
that had been introduced into civil law by
the administrative-command system had
to be removed.”7

The 1993 Constitution
A major step toward the emergence of
Russia as a rule-of-law state was the
adoption of the 1993 Constitution by
popular referendum. Prior to adoption of
the 1993 Constitution, there were no real
social, economic and political contracts
2

that represented a consensus in the newly
emerged Russian Federation. Previously,
President Yeltsin had used his decree
powers extensively to introduce economic
and legal reforms. In fact, the Constitution
itself represented the culmination of a
battle over legislative supremacy versus
presidential prerogative, from which
President Yeltsin emerged victorious.
One unfortunate blemish on the process
that produced the 1993 Constitution was
the lack of a “constitutional convention”
that may have resulted in a consensus
regarding the relationship among individuals, the regions and the federal government. As set forth in the 1993 Constitution,
the Russian Federation is a state made
up of subjects of the Federation, which
include republics as well as certain
territories, regions and cities. Subjects of
the Federation have no right of unilateral
secession.8 While a national referendum
approved the Constitution, this procedure
left undiscussed and unresolved critical
issues that have continued to plague
Russia, including taxation and the
relationship of regions to the federal
authorities.

Enactment of the Civil Code
Second only to the Constitution in stature
amongst Russia laws, the 1994 Civil Code
is considered the “constitution” of the
Russian economy. The 1994 Civil Code
repealed all prior civil laws and established
a new market-oriented system. “It is not
possible to overestimate the importance of
this codification, which provides a coherent
legislative framework for more than a
hundred separate legislative concepts or
ideas covering many aspects of business
and commercial (and privatized) life.”9
The Civil Code is divided into three parts.
Part One of the Code entered into force on
January 1, 1995, and includes the general
principles of civil law, property rights and
contract law. Part Two of the Code, which
entered into force on March 1, 1996,
addresses specific types of contracts and
torts. Part Three of the Code entered into
force on March 1, 2002 and includes
inheritance law, intellectual property and
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private international law. The Civil Code
has also been supplemented by detailed
legislation that further develops the
general principles of the Code as applied
to specific commercial activities. Included
among such statutes are the 1995 Law on
Joint-Stock Companies, the 1996 Law on
the Securities Market, and the 1998 Law
on Limited Liability Companies.

(1) Contract Law
One area in which the Civil Code has
truly transformed the Russian legal system
is contract law. “Compared to its pre-1991
version, modern Russian contract law can
best be described as a total metamorphosis.”10 Contract law in Russia is subsumed
under the general law of obligations. From
an organizational point of view, Part One
of the Civil Code delineates the general
law of obligations and lays the foundation
for all aspects of legal relations and property
rights covering contract law, tort law and
unjust enrichment. Part Two of the Civil
Code discusses specific forms of contracts.
The law of obligations is a civil law concept
that describes a body of law that encompasses both common law contracts and
torts. The law of obligations relies upon
the concept of an obligational relationship
between two parties: a creditor who is
owed the performance of the obligation
and a debtor who owes the performance of
the obligation. Among others, the act
underlying that obligation can be to transfer
property, to perform work or to pay
money.11
Overall, Russian contract law is much
more closely aligned with continental
European contract law than AngloAmerican common law. Thus, while the
formation of a contract under Russian law
is based on the familiar concepts of offer
acceptance, consistent with continental
law, no consideration is required to make
a contract binding. Moreover, Russian
contract law retains the civil law practice
of the binding nature of an offer. In an
additional departure from common law,
Russian law insists upon the specific
performance of obligations and the lack
of any concept of liquidated damage for
nonperformance of a contractual
3

obligation.12 Instead, Russian contracts
make liberal use of penalties, fines and
forfeitures. The Civil Code also includes
the pledge and mortgage as a means of
securing performance. Finally, compared
to Anglo-American law, Russian law relies
more heavily on the written and notarized
contracts.13

(2) Commercial Law and
Organizational Forms
Unlike civil law countries such as France
and Germany, Russia does not have a
commercial code distinct from its Civil
Code. Instead, Article 2 of the Civil Code
states, “civil legislation regulates relations
between persons involved in entrepreneurial activities or participating in them.”
In the Russian system, “‘[e]ntrepreneurial’
is preferred to ‘commercial’, ‘trade’, or
‘economic’ law … the aim of entrepreneurial law is to combine and integrate the
public and private law aspects of economic
life expressed in entrepreneurship, a
philosophy and an aim which in the minds
of most proponents presupposes a large,
perhaps massive, dosage of state regulation
of the economy.”14 While entrepreneurial
law is integrated into the Civil Code, the
Code does include a number of special
rules that apply only to entrepreneurs.
For example, Article 401 imposes a
higher standard of care on entrepreneurs
participating in a civil transaction than is
imposed on an ordinary citizen.15
Commercial organizations are separate
judicial persons under the Civil Code and
have civil law rights and duties. The Civil
Code discusses both full partnerships and
limited partnerships, as well as three types
of companies. Full partnerships are formed
and operated on the basis of a written
agreement. Because all members retain
unlimited liability, this organizational form
is not popular and is mainly used in family
businesses.16 Limited partnerships are a
popular form of organization for small or
medium businesses. The limited partnership is split into two groups: full partners
who create the partnership through a
written agreement and retain unlimited
liability, and participant-investors who
hold no risk other than their capital

Latham & Watkins | Article Reprint

contribution. There are no limits on the
number of participant-investors in a limited
partnership.
Companies under Russian law operate
under the distinct advantage of limited
liability. The three types of companies set
forth under the Civil Code are the jointstock company (known by its Russian
acronym ZAO), the limited liability
company (known by its Russian acronym
OOO) and the additional limited liability
company (known by its Russian acronym
ODO).
The joint-stock company (ZAO) is by far
the most popular enterprise form; it is
regulated by the Civil Code and the 1995
Law on Joint-Stock Companies. There are
two types of ZAOs–open and closed. Shares
in an open ZAO are freely alienable and
must publish financial information. Shares
in a closed ZAO cannot be traded and
may be distributed only among the
founders. Closed ZAOs are not obligated
to publish financial information, however,
they may have only 50 shareholders. ZAOs
may issue ordinary or preferred shares of
stock and may also issue securities or
bonds. The chief distinction of ZAOs from
the American corporation is the elevated
decision-making status Russian law
affords the general stockholder meeting.
In fact, many management prerogatives
exercised by the board of directors of an
American company are under the exclusive jurisdiction of a ZAO stockholder
meeting.17
Limited liability companies (OOO) operate
pursuant to a contract and charter. The
additional limited liability company (ODO)
is not very popular and is basically a form
of OOO in which the members assume
greater proportional liability. Both OOOs
and ODOs are regulated by the Civil Code
and the 1998 Law on Limited Liability
Companies. The chief distinction between
limited liability companies and the jointstock company is the charter capital of an
OOO is divided into participatory shares
that are not securities, unlike the ZAO,
whose charter capital is divided into
stocks. An OOO also has a more flexible
management structure. Like the closed
ZAO, an OOO may have a maximum of 50
4

investors and is not required to publish
information on the company’s business or
finances. A disadvantage is that an OOO
does not have access to capital markets.18

Resolving Commercial
Disputes
Within the Russian judiciary system, the
Supreme Arbitrage Court is a specialized
court of equal stature with the
Constitutional Court and the Supreme
Court. It is empowered to resolve commercial and economic disputes between
public and private parties, including foreign
parties. The Supreme Arbitrage Court it
the forum of last resort for disputes filed in
the arbitrage courts, the branch of the
judiciary that resolves the vast majority of
commercial disputes in Russia. The arbitrage
courts themselves are former organs of the
Soviet state that originally functioned as a
hybrid arbitrator and adjudicator of disputes
between state enterprises.19 The 1991 Law
on the Arbitrage Court discarded the legacy
of Soviet state arbitrage and replaced it
with a new system of arbitrage courts in
the reformed Russian judiciary. In 1993,
the Constitution confirmed the arbitrage
courts’ position as a branch of the judicial
system.

Enactment of Tax Laws
The development of market-oriented tax
laws has also played a key role in the
transition to a market economy.20 Russian
law provides for taxation on the federal,
regional and local levels.21 A problem
throughout the decade of the 1990s was
the lack of harmonization of tax systems
across jurisdictional levels. Earlier in that
decade, estimates for the cumulative rate
of applicable federal and local taxes for
one region were as high as 180 percent.22
This situation led to chronic underreporting
and evasion.23
Individual laws on VAT, excise and income
tax were first introduced by the Russian
Federation in late 1991. However, the first
overall tax policy, the Law on the
Fundamental Principles of Taxation in the
Russian Federation, was enacted in 1992.
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This law “marked the true transition ... of
the Russian Federation toward using taxation not merely to raise revenues, but also
to regulate social policy generally, regional
policies, and local self-government.”24 The
1992 law was superceded in 1999 by the
Tax Code of the Russian Federation. Part
Two of the Tax Code became effective in
2001. That legislation replaced the marginal
rate structure for personal taxes with a 13
percent flat personal income tax, established a unified social tax that replaced
separate benefit fund taxes, and increased
excise taxes on gasoline and oil products.25
In 2002, a chapter on the profit tax entered
into the Tax Code. That codification
reduced the overall profit tax rate from
35% to 24%. In addition to the drastic rate
reduction, the Tax Code also moderated or
eliminated previous restrictions on the
deductibility of business expenses thereby
aligning Russian corporate tax law more
with international customs. At the same
time, modifications were made to the VAT
to bring the application of that tax in line
with worldwide practice.26

Foreign Investment
Russia’s first attempt at establishing formal
guidelines for foreign investment came
with the 1991 Law on Foreign Investment.
That law guaranteed foreign investors the
same property and investment rights that
were available to Russian citizens, with
the exception of real property ownership,
which was not addressed until the
enactment of the Land Code. The law
also precluded discriminatory legislation
against foreign investment and established
protections against nationalization. The
1991 law also established additional
benefits and guarantees to foreign
investments in certain “free economic
zones” such as St. Petersburg.27
The Law on Foreign Investment was
updated in 1999. The 1999 law introduced
several changes to the prior regime. For
example, the 1999 law provides that some
foreign investments are entitled to a guarantee of legal stability, thereby protecting
(“grandfathering”) eligible investments
from changes to the legal structure that
increase regulations or costs on investment
5

activities. The 1999 law also provides
guidelines on the establishment of branch
offices by a foreign legal entity; establishes
a right of foreign investors to receive
compensation for damages caused by
illegal acts or omissions by government
agencies or employees; and clarifies rights
for using intentional arbitral tribunals for
dispute settlement.28

Enactment of the Land Code
While the Russian legal system has rapidly
taken a number of key steps toward reform
designed to support a market economy,
the right of private ownership of land is
one area that has lagged behind. While
the Constitution and the Civil Code both
recognized the right to own land, those
rights were subject to the subsequent
enactment of the Land Code. However,
despite the fact that President Yeltsin had
signed numerous decrees confirming
private ownership of land in the early
1990s, the anti-reformers in the Duma
blocked passage of the Land Code until
2001. Moreover, much of the responsibility
for land regulation was in the hands of
regional officials who had complete control
over rights to land in their regions.29 These
actions not only stunted the pace of foreign
investment, but also effectively withheld
one of the capitalist system’s greatest
sources of wealth—the ability to own land
and borrow against it—from the fledgling
market economy, and they are symptomatic of the longtime inability of the
political parties in Russia to agree on
broad reform.
The Land Code recognizes wide-ranging
private rights to non-agricultural land.
Rights to land consist of ownership,
perpetual or indefinite use, free fixed-term
lease, lifelong inheritable possession, and
easements.30 Importantly, the Land Code
includes provisions for foreign ownership
of non-agricultural land, effectively ending
the legal discrimination against foreign
investors’ right to buy and sell land.31 Prior
to passage of the Land Code, foreign
investors only had rights to acquire property
complexes, buildings and structures, while
the ownership of the underlying land was
held by Russian counterparts.32
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As a compromise to facilitate enactment of
the 2001 Land Code, agricultural land
(representing nearly 98 percent of Russia’s
land) was carved out of the Land Code
and was addressed in a separate law in
2002. That law restricts foreign nationals,
foreign legal entities and stateless persons
from acquiring rights to agricultural land.33

Next Steps
In the face of its many challenges, Russia
has succeeded in establishing laws that
liberalize its economic system and provide
basic rights to its citizenry. Through the
Civil Code and subsequent legislative
enactments, norms of commercial transactions and enterprise organization have also
been established. However, at the same
time, historical traditions and attitudes
continue to influence the evolution of the
still nascent legal system in modern
Russia. “[T]he Soviet and imperial past
have left their marks on the Russian legal
system. This legacy affects not only the
content of legal institutions and rules, but
also underlying attitudes about the nature
and significance of law and the way it
should be reformed and enforced … despite
massive privatization, the government’s
role in the economy is much more visible
than in other civil law countries. The
effects of the traditional Soviet and imperial
authoritarian administrative style are felt
at every level and branch of government,
and are probably reflected in the 1993
Constitution’s establishment of a strong
executive. Legal nihilism in the mass consciousness continues to undermine efforts
to install legality as a principle on which
both society and the state should be
based.”34

6

Moreover, the fluid state of development
of the legal system and an inexperienced
judiciary has made it difficult to establish
the type of predictability to which Western
investors are accustomed. As one executive
of a large American company stated in
2000, “I’ve always considered America to
be governed by laws, not men. The reverse
may be true in Russia.”35 Going forward, it
will be important for Russia to establish
consistency in both the formulation and
application of its laws, thus addressing
such concerns and helping to solidify the
market-oriented legal framework built
over the last 12 years.
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