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n an April 27 decision, AT&T Mobility
LLC v. Concepcion, 11 C.D.O.S. 4842,
the U.S. Supreme Court held that the
Federal Arbitration Act pre-empts
California’s rule prohibiting class action
waivers in most consumer arbitration
agreements. This decision is a victory for
companies across a wide spectrum of industries, as it reaffirms the courts’ preference for enforcing arbitration agreements according to their terms in order
to ensure that parties will receive the full
benefit of those agreements.

FACTUAL AND
PROCEDURAL BACKGROUND
In 2002, the Concepcions entered
into a cellphone service agreement with
AT&T, which had advertised the service
as including free phones. When the Concepcions received those phones, AT&T
charged them sales tax based upon the
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phones’ retail values. The Concepcions
filed a case in the U.S. District Court for
the Southern District of California that
was subsequently consolidated with a
putative class action involving the same
issue, claiming that AT&T had engaged
in false advertising and fraud.
AT&T moved to compel arbitration of
the Concepcions’ claims pursuant to the
arbitration agreement in their service
contract. The Concepcions opposed the
motion, arguing that the arbitration provision was unconscionable and unlawfully exculpatory because it specifically
prohibited class arbitration and was
therefore unenforceable under California law. The district court denied AT&T’s
motion, relying upon the California Supreme Court’s decision in Discover Bank
v. Superior Court, 36 Cal.4th 148 (2005),
which precludes class action waivers in
adhesion contracts when the damages
are predictably small and the claim involves allegations of a fraudulent scheme
to cheat consumers.
AT&T appealed, and the Ninth Circuit
U.S. Court of Appeals affirmed the district court’s decision, again relying upon
the rule announced in Discover Bank.
The Ninth Circuit also rejected AT&T’s
arguments that the Discover Bank rule
was pre-empted by the FAA, holding
that Discover Bank simply represented
“a refinement of the unconscionability
analysis applicable to contracts generally in California” and was thus a basis
in law or equity for the revocation of an
agreement as permitted in the FAA.

THE SUPREME COURT OPINION
In a 5-4 decision that was largely split
along ideological lines, the Supreme
Court reversed the Ninth Circuit. Writing
for the majority, Justice Antonin Scalia,
joined by Chief Justice John Roberts and
Justices Samuel Alito, Anthony Kennedy
and Clarence Thomas (who also wrote
a concurring opinion), rejected the rule
articulated by the California Supreme

Court in Discover Bank. The court held
that “[r]equiring the availability of classwide arbitration interferes with fundamental attributes of arbitration and thus
creates a scheme inconsistent with the
FAA.”
The court was influenced by the significant differences between bilateral
arbitration and class arbitration. Relying
upon its fairly recent decision in StoltNielsen S.A. v. AnimalFeeds Int’l Corp.,
130 S.Ct. 1758 (2010) (in which the court
refused to interpret an arbitration agreement as allowing class arbitration where
the agreement was silent on the issue),
the majority stated:
“[T]he switch from bilateral to class
arbitration sacrifices the principal advantage to arbitration — its informality
— and makes the process slower, more
costly, and more likely to generate procedural morass than final judgment.”
The majority also noted that class arbitration requires procedural formality
and protection for absent parties that
arbitrations generally do not require. In
light of these fundamental differences,
the majority ultimately concluded that
“[a]rbitration is poorly suited to the
higher stakes of class litigation,” and that
conditioning enforceability of arbitration
agreements upon the requirement of the
availability of class arbitration would
“not be arbitration as envisioned by the
FAA, lack its benefits, and therefore may
not be required by state law.” The majority concluded that “States cannot require
a procedure that is inconsistent with the
FAA, even if it is undesirable for unrelated reasons.”
The court also rejected the argument
embraced by the Ninth Circuit that the
Discover Bank rule was permissible because it went beyond just arbitration
agreements and prohibited class waivers in all agreements. The court held that
even a rule that is facially of general application may be subject to pre-emption
when it “is alleged to have been applied

in a fashion that disfavors arbitration,” so
that it would have, in practice, a “disproportionate impact on arbitration agreements.” And in this case, conditioning
the enforceability of arbitration agreements upon the availability of class arbitration would fundamentally alter the
nature of arbitration and thus interfere
with the FAA.
The court’s decision does envision that
states may properly address concerns regarding contracts of adhesion and impose
protections for consumers relating to such
contracts (for example, by requiring waiver
language to be highlighted). “Such steps
cannot, however, conflict with the FAA or
frustrate its purpose to ensure that private
arbitration agreements are enforced according to their terms.”

While the rule ostensibly only burdened
adhesion contracts, the majority found
that of no consequence because “the times
in which consumer contracts were anything other than adhesive are long past.”
And the majority found the rule’s limitation to small dollar-value claims involving
allegations of fraud was also unpersuasive
because the limitations were “toothless”
and easily circumvented. Ultimately, the
court concluded that these conditions had
little effect other than to chill bilateral arbitration of claims.
It is important to note, however, that
arbitration agreements generally remain
subject to challenge on the grounds
of unconscionability, in spite of Concepcion. Thus, courts may still declare
an arbitration agreement void on the

grounds of unconscionability (including an arbitration agreement with a class
action waiver) if the party challenging
that agreement can demonstrate that it
is both procedurally and substantively
unconscionable in accordance with the
applicable state’s laws.
The Supreme Court’s decision in Concepcion affirms the strong federal policy
favoring arbitration and enforcement
of arbitration agreements according to
their terms. Given the court’s clear holding pre-empting state rules against class
action waivers in arbitration agreements,
companies should carefully consider integrating into their purchase, sales and
employment agreements arbitration
clauses that contain a waiver of class action proceedings.
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