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Important Tax Law Provisions of the
Small Business Jobs Act of 2010
On September 27, 2010, President
Obama signed the Small Business Jobs
Act of 2010 into law (the 2010 SBJA).
The legislation includes approximately
$12 billion of tax breaks intended to
spur small business growth, plus various
revenue provisions aimed at offsetting
the cost of the tax breaks. Among the
tax provisions included in the bill are:

“The legislation
includes
approximately
$12 billion of tax
breaks intended
to spur small
business growth,
plus various
revenue provisions
aimed at offsetting
the cost of the tax
breaks.”

• A temporary exclusion of 100 percent
of the gain from dispositions of certain
small business stock
• A temporary reduction in the
recognition period for the
S-corporation built-in gains tax
• An increase and expansion of
expensing on certain depreciable
small business assets
• Increased information return penalties
This Client Alert summarizes the
changes made to existing law relating to
these provisions by the 2010 SBJA.

Temporary Exclusion of 100
Percent of the Gain from
Dispositions of Certain Small
Business Stock
The 2010 SBJA amends Section 1202
of the Internal Revenue Code of 1986,
as amended (the Code), to permit the
temporary exclusion of 100 percent of
any gain realized on the sale of certain

“qualified small business stock” (QSBS).
Generally, QSBS includes stock of a
small business corporation holding
under $50 million of gross assets,
provided the corporation satisfies certain
active business requirements.
Under prior law, non-corporate
stockholders were generally permitted
to exclude from recognition 50 percent
of the capital gain from the sale of
QSBS (or 60 percent in the case of
certain empowerment zone businesses),
provided the stock was acquired at
original issue and held for at least five
years. A temporary increase permitted
the exclusion of 75 percent of the capital
gain from the sale of QSBS acquired
after February 17, 2009 and before
January 1, 2011. For all periods, seven
percent of the excluded amount was an
includible tax preference subject to the
alternative minimum tax (AMT).
The 2010 SBJA amends prior law
regarding the QSBS exclusion amount,
resulting in a potentially significant
federal income tax benefit to noncorporate investors. The 2010 SBJA
increases the exclusion to 100 percent
of the gain from the sale of QSBS,
but only for QSBS acquired between
September 27, 2010 and December 31,
2010. In addition, if the 100 percent
exclusion applies to a sale, no part of
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the excluded amount will be subject to
AMT. The exclusion remains subject to
certain limitations, however, including
a limitation on the total amount of gain
excluded by a particular taxpayer from
the sale of QSBS issued by any single
issuer, which is generally limited to the
greater of $10 million or ten times the
basis of the QSBS.

Temporary Reduction in
the Recognition Period for
the S-Corporation Built-in
Gains Tax
The 2010 SBJA includes a provision
amending Section 1374 of the Code
to reduce temporarily the recognition
period for the built-in-gains tax
imposed on certain S-corporations
that hold assets previously held by
a C-corporation. A corporation that
meets certain eligibility requirements,
including limitations on the number and
type of shareholders, may elect to be
taxed as an S-corporation. Generally,
an S-corporation is not subject to
entity-level tax but instead passes
income through to its shareholders,
who include their pro-rata shares of
the S-corporation’s income on their
annual tax returns. Shareholders adjust
their tax basis in their S-corporation
stock to prevent any further taxation of
that income.
An S-corporation is subject to an
entity-level income tax, however, on
certain built-in gains attributable to
periods when the assets were held by
a C-corporation (Built-in Gains Tax).
S-corporations potentially exposed to
the Built-in Gains Tax include former
C-corporations and S-corporations
that hold assets received from a
C-corporation in a carry-over basis
transaction, such as a tax-free asset
reorganization or a statutory merger.
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Under prior law, if an S-corporation
sold a built-in gain asset during the
“recognition period,” then it would be
subject to the Built-in Gains Tax unless
it could prove the asset had not been
held by a C-corporation, or that the
gains were attributable to the period
after the corporation had become an
S-corporation. The recognition period
was the corporation’s first 10 years as
an S-corporation or the 10-year period
since receiving the carry-over basis
assets from a C-corporation. The 2009
Recovery Act temporarily reduced the
recognition period to seven years for tax
years 2009 and 2010.
Under the 2010 SBJA, asset dispositions
by an S-corporation in tax year 2011
will not be within the recognition period
if the disposition is more than five
years after the corporation became an
S-corporation (or received carry-over
basis assets from a C-corporation). Thus,
S-corporations holding significant builtin gain assets may be incentivized to
dispose of such assets in 2011 (assuming
the five-year recognition period
has elapsed).

Increase and Expansion
of Expensing on Certain
Depreciable Small
Business Assets
The 2010 SBJA includes a provision
amending Section 179 of the Code
to increase temporarily and expand
expensing of certain depreciable
business assets. Section 179 permits
taxpayers to elect to deduct immediately
the cost of certain depreciable tangible
assets (Section 179 Property) rather than
to depreciate those assets over time.
The Code defines Section 179 Property
to include certain depreciable tangible
assets purchased for use in a trade
or business.
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Under prior law, the Code included
limitations for the aggregate cost of
the Section 179 Property in service that
could be immediately expensed. The
2010 SBJA changes these limitations as
follows:
• Under prior law, for tax years
beginning in 2008, 2009 and 2010,
up to $250,000 could be expensed,
subject to a phase-out when total
cost of Section 179 Property placed
in service during the year exceeds
$800,000. Also under prior law, for
tax years 2011 and following, up to
$25,000 could be expensed, subject
to a phase-out when total Section 179
Property placed in service during the
year exceeds $200,000.
• Under the 2010 SBJA, for tax years
2010 and 2011, up to $500,000 may
be expensed, subject to a phaseout when total Section 179 Property
placed in service during the year
exceeds $2 million. For tax years 2012
and following, the rule remains as it
was under prior law.
The 2010 SBJA also expands the
definition of “Section 179 Property”
to include certain qualified real
property. As expanded, Section 179
Property will include certain qualified
leasehold improvements, qualified
restaurant property and qualified retail
improvement. Limitations are imposed
on the amount of qualified real property
costs that may be expensed, and excess
deductions from 2010 may be carried
over to tax year 2011. Taxpayers may
also elect not to include qualified
leasehold improvements in the definition
of Section 179 Property.

Increase in Information
Return Penalties
The 2010 SBJA amends Sections 6721
and 6722 of the Code to increase
permanently certain information
return penalties.
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Under prior law, Section 6721 of the
Code prescribed penalties for taxpayers
who failed to file complete information
returns before the filing date. The
amount of the penalty varied based on
how quickly the taxpayer corrected the
failure. The 2010 SBJA increases the
penalties as follows:
• Generally, the penalty for failure
to file is increased from $50 to
$100 per return, and the maximum
penalty is increased from $250,000 to
$1,500,000.
• The penalty for failures corrected
within 30 days is increased from $15
to $30 per return, and the maximum
penalty is increased from $75,000 to
$250,000.
• The penalty for failures corrected
after 30 days but before August 2
is increased from $30 to $60 per
return, and the maximum penalty is
increased from $150,000 to $500,000.
Under prior law, Section 6722 of the
Code imposed a penalty on taxpayers
who failed to furnish a correct payee
statement to other taxpayers. The
penalty was $50 for each failure to
furnish a payee statement, up to a
$100,000 maximum. The 2010 SBJA
now provides for penalties that increase
based on when the failure is corrected.
In addition to increased penalties for
cases of intentional disregard, the new
penalties for failure to file a correct
payee statement are as follows:
• Generally, the penalty for failure
to file is $100 per return, and the
maximum penalty is $1,500,000.
• The penalty for failures corrected
within 30 days is $30 per return, and
the maximum penalty is $250,000.
• The penalty for failures corrected after
30 days but before August 2 is $60
per return, and the maximum penalty
is $500,000.
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Taxpayers interested in
exploring the availability
of, or restrictions on, the tax
benefits provided by the
2010 SBJA, or who have
questions about this Client
Alert, should contact one of
the authors listed below or
the Latham attorney with
whom you normally consult:
Sam Weiner
+1.213.891.8298
sam.weiner@lw.com
Los Angeles
David Kahn
+1.213.891.8675
david.kahn@lw.com
Los Angeles
Michelle Layser
+1.213.891.8408
michelle.layser@lw.com
Los Angeles
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