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A Case Study in Strategic Risk Management in
Administrative Proceedings Under CEQA
In September 2012, the Court of Appeal in Mount Shasta Bioregional Ecology
Center v. County of Siskiyou affirmed the approval of a 15-MW biomass-fueled
cogeneration plant in northern California.1 This case is the first published state
court opinion regarding a challenge to the approval of a biomass energy project
in California.

“When properly
managed, the
administrative
record can become
a robust shield
against project
opponent attacks
on the agency’s
approval.”

At the core of the lawsuit was the California Environmental Quality Act (CEQA),
with challenges to the adequacy of the Environmental Impact Report (EIR) and
its analysis regarding alternatives, air quality, noise and water resource impacts,
among others.2 The case highlights the importance of managing risk throughout
the administrative approval process, specifically in developing a thorough, welldocumented EIR that allows for informed decision making. In doing so, project
applicants may enjoy the protection of a relatively high degree of deference in
judicial review, even where the EIR has some errors (as CEQA does not require
perfection, but rather informed decision making), and can thereby help control the
likelihood of surviving a challenge in court.

The Importance of Developing the Administrative Record
One of the most important events in this case, as in any project subject to CEQA,
was what happened at the beginning of the administrative process — the decision
to prepare an EIR. The reason is that an EIR is subject to a more deferential
standard review as compared to a Negative Declaration or a categorical or statutory
exemption. Here, the applicant, Roseburg Forest Products Co., initially received
a conditional use permit from the Siskiyou County Planning Commission in late
2006, based on a categorical exemption from CEQA.3 The County Air Pollution
Control District, however, previously disagreed with the determination that the
project’s oversized boiler was categorically exempt, even though this boiler had
previously been approved in 1994 based on a categorical exemption.4 Project
opponents immediately filed an appeal of the 2006 approval to the County Board
of Supervisors. Rather than continue with the administrative process in the face
of this opposition, the applicant resubmitted its application with a more detailed
environmental review.5 The County subsequently elected to prepare an EIR for
the project.6
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Full environmental review under CEQA can be time-consuming, expensive and
onerous, but in certain circumstances, it may be the most expeditious path for the
project in terms of surviving a project challenge. An EIR will have more robust
analysis upon which the approval decision can be supported. By contrast, defending
a project approval that invokes a categorical exemption is relatively difficult to
defend.7 Categorical exemptions are interpreted narrowly by courts,8 and there are
several significant exceptions to the exemptions.9 In addition, the standard of review
for an exemption challenge may favor the challenger. A project opponent only
needs to demonstrate that “substantial evidence show[s] a reasonable possibility of
adverse environmental impact sufficient to remove the project from the categorically
exempt class.”10 When a court reviews the appropriateness of the exemption, it
might not accord the agency approval with some measure of deference.11
In Mount Shasta, the decision to prepare an EIR extended the project approval
process by almost one year.12 Had the applicant in this case chosen to rely on its
original categorical exemption for the project, it was certain that the approval would
have been challenged before the County Board of Supervisors,13 and if approved,
almost certainly would have been challenged in court. The EIR, supported by
a robust administrative record, improved the chances of prevailing against the
litigation challenge. In this respect, the decision to prepare an EIR avoided the
real risk of a less deferential standard of review on a challenge to a categorical
exemption (as well as a potential negative outcome in that action) and the prospect
of having to repeat the administrative process with a more extensive environmental
review. Here, for each CEQA challenge, the court looked to the EIR and the
administrative record for support for the agency’s action and cited to it extensively
when applying the deferential standard of review and denying the claims, as
discussed below.

Deference to the Developed Administrative Record
In reviewing an agency decision, the court will uphold the decision if there is
“substantial evidence” to support the agency’s choice. This does not mean that
contrary evidence cannot exist in the record or even that a contrary conclusion
would have been more reasonable. The application of this relatively deferential
standard of review is highlighted in Mount Shasta, which was only applied because
of the use of an EIR.
The Court of Appeal repeatedly rejected the plaintiffs’ arguments based on their
failure to satisfy their “burden to demonstrate the inadequacy of the EIR.”14
• Regarding the challenge to the alternatives analysis, the court stated that a
plaintiff “may not simply claim the agency failed to present an adequate range of
alternatives and then sit back and force the agency to prove it wrong.”15 Notably,
the court also held that an EIR is not per se inadequate because “all alternatives
considered by the agency during the scoping phase are determined not to
be potentially feasible. . . . There is no rule specifying a particular number of
alternatives that must be included.”16
• Regarding the challenge to the analysis of air quality impacts, the court approved
of the use of an approximation method to establish the baseline air emissions
against which the project’s emissions would be compared.17 In addition, the court
rejected other arguments because the plaintiffs had not preserved them in the
administrative record by submitting them in a timely manner.18
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• Regarding the challenge to the analysis of noise impacts, the court cited several
times the plaintiffs’ failure to show that “substantial evidence is lacking for”
various points in the EIR’s analysis.19 The court dismissed evidence in the record
that supported, for example, a greater noise increase than concluded by the EIR,
because the plaintiffs could not show that substantial evidence was lacking for
the conclusion made.20
Regarding the challenge to the analysis of water resource impacts, the court again
rejected the plaintiffs’ challenges as mere differences in opinion. The court stated
that it “will not set aside an agency’s approval of an EIR on the ground that a
different conclusion would have been equally or even more reasonable.”21 The court
rejected the challenge to the EIR’s Project Description on similar grounds.22
When properly managed, the administrative record can become a robust shield
against project opponent attacks on the agency’s approval. The key issue is not
whether there is evidence that supports a contrary agency decision, but whether
there is evidence to support the decision made. As long as substantial evidence
exists in the administrative record, an agency approval should withstand challenge.
The advantage of a developed administrative record extends to protecting against
minor errors or omissions in the environmental review. The EIR at issue in this case
was not perfect; yet CEQA does not require technical perfection. For example,
the EIR’s baseline approximation for steam emissions was 7 percent too high.23
The consultant who analyzed impacts to water resources erroneously identified
groundwater as the source of water in a communication to one of the applicant’s
representatives.24 But the court found these errors to be of no consequence,
because they did not “preclude[] informed decisionmaking and informed public
participation.”25 In reference to the errors regarding emissions, the court “[could not]
see on this record how a difference of 7 percent between actual and approximate
emissions would have precluded informed decisionmaking or informed public
participation.”26 In reference to the errors regarding the source of water, the court
concluded that the error had been discovered, disclosed and resolved during the
administrative proceedings.27 Accordingly, there was no prejudicial error that
warranted vacating the agency’s approval of the project. All of these conclusions
reflect the court’s application of the deferential standard of review afforded an
agency when it undertakes the preparation of an EIR.

Conclusion
The court of Appeal in Mount Shasta highlights the importance of properly
managing the administrative approval process, specifically in considering the
appropriate type and thoroughness of environmental review. Relying on what
happened in the past may not fit with the circumstances on the ground, and,
depending on the circumstances, taking a seemingly longer route initially may
ultimately be the most expeditious choice, as it may have a better chance of
avoiding the consequences of a successful court challenge. A careful and strategic
approach to the administrative process and environmental review, even when it
does not immediately appear that the approval determination will be challenged,
will yield significant and substantial protection in the long-run.
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