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Rights of Defence in Cartel Proceedings:
Some Ideas for Manageable Improvements
By Javier Ruiz Calzado and Gianni De Stefano

“Rights of defence
must be respected
in all proceedings
in which sanctions
may be imposed,
a reminder
of particular
importance in the
context of everincreasing fines
and other grave
consequences
attached to cartel
decisions.”

There is no doubt that cartels are among the most serious violations of antitrust
laws and that companies whose participation in a cartel has been proven need to
be subject to the appropriate fines. Fighting cartels is a priority for the European
Commission (Commission) and antitrust agencies of major jurisdictions around the
world, as evidenced by their deployment of tools such as leniency programmes, not
to mention the severe fines and sanctions which, in certain jurisdictions (e.g. the US,
the UK and Brazil), include imprisonment, and close co-ordination of investigations
among agencies around the world. The purpose of this article in honour of
Judge Pernilla Lindh is to signal a number of issues that companies involved in a
European cartel investigation may face and to suggest improvements in terms of
due process, a cardinal notion that should guide the action of the Commission as
well as the European Union courts.
This reflection starts from the undisputed principle that any company under
investigation benefits from the presumption of innocence. This applies when
proving the existence of a cartel and the involvement (extent and duration) of
each of its members. The burden of proof is on the Commission. Both during
the administrative procedure and before the courts in Luxembourg, the accused
must be given the benefit of the doubt. Neither the existence of a cartel nor the
participation of individual entities can be established up to the requisite legal
standard if there are still any doubts lingering in the decision-maker’s mind.1
Accordingly, the EU Courts have in the past annulled, entirely or partially, cartel
decisions for lack of sufficient evidence.2
A second obvious starting point to highlight is the importance of the rights of
defence for the entity under investigation.3 The Cement judgment, rendered by
a Chamber of the Court of First Instance presided over by Judge Pernilla Lindh
underlined ‘the fundamental principle of Community law that the rights of defence
must be respected in all proceedings in which sanctions may be imposed’,4 a
reminder of particular importance in the context of ever-increasing fines and other
grave consequences attached to cartel decisions.5
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Cartel investigations by the Commission are shaped by the dynamics and special
features of the leniency programme.6 In a high-stakes game, leniency applicants
have strong incentives to declare that a cartel existed, to denounce other companies
as participants and to provide as much information as possible in order to obtain
conditional immunity or leniency and preserve it until the final decision. The
success of this programme requires more attention than ever on due process.
We believe improvements are possible, manageable and necessary to protect
the credibility of the system and competition law generally. We think that these
proposals are feasible notwithstanding the outcome of the controversial discussion
on whether the whole European sanctioning model should be changed.7 In this
regard, in appeals by KME and Chalkor against a copper-tube cartel fine, the
Court of Justice has held that the EU’s administrative system of imposing antitrust
sanctions and having them reviewed in court is in line with fundamental rights.8
This reflection is all the more appropriate in the context of the changes introduced
by the Lisbon Treaty. Indeed, following the entry into force of the Lisbon Treaty on
1 December 2009, the Charter of Fundamental Rights of the European Union9
became legally binding on the Commission, the EU Courts and all other EU
institutions. The Charter reflects the European Convention for the Protection
of Human Rights and Fundamental Freedoms (ECHR),10 as interpreted by
the European Court of Human Rights (ECtHR),11 now an influential source of
interpretation and protection of the fundamental rights guaranteed by EU law.
Furthermore, the EU has begun negotiations to accede to the ECHR.12 As a result,
human rights issues (like the rights of defence) will become even more relevant in
proceedings before the Commission and the EU Courts in cartel cases.

Rights of Defence During the Administrative Procedure
Before the Commission
The Commission’s Directorate General for Competition (DG Competition) has made
significant efforts over recent years to render its processes more transparent and
subject to greater internal scrutiny, including the recent publication of best practice
guidelines for competition proceedings,13 and an explanatory note regarding
its inspection authorisations,14 as well as most recently an antitrust manual of
procedures.15 Indeed, these steps are part of a long and gradual evolution towards
better and a more fair administration of competition proceedings. However, issues of
procedural unfairness and rights of defence remain, in particular in relation to dawn
raids, access to the file, the role of the Hearing Officer, and the overall duration of
the administrative proceedings.

Dawn Raids
In the midst of an unannounced inspection at the very beginning of a Commission
investigation, certain procedural steps may have a long lasting adverse impact on a
company’s right of defence. The case law mandates that the rights of defence must
be respected even at this preliminary stage,16 as dawn raids may infringe certain
procedural rights of the inspected companies as interpreted by the ECtHR.17
Is the Privacy of Companies Sufficiently Protected?

In 1989, the Court of Justice held that the general right to privacy, as recognised
in Article 8(1) ECHR, did not apply to business premises, but only to private
dwellings of natural persons as there was no ECHR case law on the matter at the
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time.18 Later on, the ECtHR ruled that entering into the applicants’ premises by the
French competition authorities without prior judicial warrant and without a police
officer with judicial investigation powers being present infringed Article 8 ECHR.19
Subsequently, the Court of Justice acknowledged that businesses may also have a
right to privacy, albeit within certain limits. The Court suggested that the exception
contained in Article 8(2) ECHR (i.e., the right of interference of the investigating
authorities) may be more generous where business premises are concerned.20
Following the entry into force of the Lisbon Treaty, is the general right to privacy, as
recognised in Article 8(1) ECHR and now also in Article 7 of the Charter, sufficiently
protected by the Commission in the context of dawn raids? The Commission (and
the EU Courts) could adopt a more protective approach considering that the ECtHR
has held that the right to privacy encompasses the privacy of business premises
or offices of legal persons and does not qualify or limit such right in comparison to
physical persons.
Self-incrimination and Dawn Raids

Under EU case law, the privilege against self-incrimination, which emanates from
the right to a fair trial and the presumption of innocence enshrined in Article
6 ECHR and Articles 47 and 48 of the Charter, prevents the Commission from
compelling an undertaking to provide answers which might involve an admission
as to its participation in an infringement.21 The EU Courts have so far extended the
protection against self-incrimination only to answers to information requests made
in the course of the investigation when answering such questions would result in
a direct admission of the existence of an infringement. Under the recently revised
mandate of the Hearing Officer, parties feeling that they should not be compelled
to reply to questions that might force them to admit to an infringement may refer
the matter to the Hearing Officer, who may adopt a reasoned recommendation as
to whether the privilege against self-incrimination applies and inform the director
responsible of the conclusions drawn.22
However, the courts do not consider that such protection applies to documents
discovered during dawn raids or supplied in response to an information request.23
The ECtHR, however, takes a broader view and applies the privilege to preexisting documents in certain instances, such as, for example, a situation where an
individual would be compelled to provide evidence.24
Are the Safeguards Against Fishing Expeditions Sufficiently Efficient?

The decision authorising a dawn raid is typically very brief and rests on information
submitted by an immunity applicant. Given the dynamics of the leniency
programme, which rewards disclosure of as much information as possible at this
early point in the investigation, such information will not have been subject to any
independent verification or corroboration process. It will not have been supported or
challenged by evidence from other parties and can therefore be considered at best
as one-sided and at worse as unreliable, subjective and potentially just plain wrong.
Indeed, there is no possibility of prior judicial review of the actual substantive
merits of a dawn-raid decision, either from the factual or the legal point of view.25 A
decision authorising a dawn raid may certainly be challenged before the General
Court under Article 263 TFEU and an annulment would prevent the Commission
from using the acquired evidence.26 However, it is legitimate to query whether this
control is sufficient in scope and effect.
In Roquette Frères the Court held that the review carried out by the EU Courts was
limited to ensure that ‘the investigation decision itself is in no way arbitrary, that is
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to say, that it has not been adopted in the absence of facts capable of justifying the
investigation’.27 In Hoechst and in Dow the Court held that the Commission is, in
any case, required to specify the subject matter and purpose of the investigation.28
However, the reality is that the Commission has never seen any of its dawn raid
authorisation decisions even minimally criticised, let alone annulled, despite
numerous rulings by the EU Courts. The courts have always rejected the claims
put forward by applicants, who often argued that the statement of reasons of the
inspection decision was insufficient, and this even in cases where the Commission
had drafted the decision in very general terms29 or when the scarce reasoning in
combination with the particular context of the case made it very difficult for the
company to comprehend the actual scope of the investigation.30
The General Court is currently being confronted with cases where the applicant
argues that the Commission has not been precise enough when describing the
subject matter of an inspection thus creating the risk of a fishing expedition.31 While
it is true that some degree of control may be available at national level, the levels
of judicial oversight by the national courts rarely go beyond examining whether the
coercive measures in question are not arbitrary and are proportionate to the purpose
of the investigation.32 In particular, a national court may not demand the information
and evidence in the Commission’s file on which the latter’s suspicions are based.33
In addition, the national court may refuse to grant assistance after giving the
Commission the opportunity to rectify its decision.34 Finally, the decision of the
national court cannot be challenged before the General Court.35
Invariably endorsing dawn raid decisions does not give the Commission any
incentive to pay more attention to the reasoning and material scope of such
decisions. The clear perception among practitioners is that the Commission does not
pay sufficient attention to such issues when crafting dawn raid decisions, which are
the only elements available to their addressees in order to decide, within minutes,
how best to co-operate with the inspectors without compromising their defence.36
The Commission’s conduct during a dawn raid can only be reviewed if the company
brings an action against the infringement decision. This review is arguably more
complete,37 yet it may well remain insufficient and unsatisfactory particularly as it
would only take place once a decision on the merits has been reached.
These concerns are all the more relevant since the ECtHR partially invalidated a
French court order authorising the searches on the premises of certain companies
because the order could only be reviewed on points of law by the French Supreme
Court, the Cour de cassation.38 The ECtHR emphasised that parties must be able to
rely on ‘the certainty of effective judicial review within a reasonable time period’.

Access to the File
Companies involved in a cartel investigation can assess the evidence in possession
of the Commission. Indeed, access to the file is one of the procedural guarantees
intended to protect the principle of equality of arms and the rights of the defence.
The Commission has taken considerable steps to ensure that it satisfies its
obligations to grant parties to investigations appropriate access to the information
contained in its investigation file: when the Statement of Objections (SO) is issued
in cartel cases, parties are provided with a CD-ROM that contains an electronic
version of the Commission’s file.39 Further, there is a procedure by which the
Hearing Officer can settle disputes between the parties, the information providers
and the DG Competition over access to information contained in the Commission’s
file.40
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However, the effectiveness of the ‘access to file’ procedure is undermined by a
number of factors, namely the fact that access to the file is limited in time and not
available to investigated companies before the issuance of the SO.41 The situation is
different at national level where several Member States (Spain, France and Italy),
allow parties to have access to the file very early in the process and as many times
as required.
This limitation is compounded by the fact that the parties are not given access to
the replies to the SO of the other parties involved (SO Replies), despite settled
case law requiring that the undertaking concerned must have been given the
opportunity during the administrative procedure to make its views known on the
veracity and relevance of allegations made by the Commission in its decision.42
It should not be for the Commission to decide which documents are of use to the
defence;43 the undertaking concerned should have the opportunity to examine all
the documents in the investigation file.44 SO Replies may include both incriminating
and exculpatory evidence.45
Clearly, the failure to give access to inculpatory evidence breaches the rights of
the defence if the Commission relied on that document to support its objections
concerning the existence of an infringement.46 Yet, in its decisions, the Commission
often does not hesitate to quote SO Replies from other companies to rebut
arguments put forward by a party contesting the existence of the cartel, its duration
or its characteristics, as well as its participation.
In addition, where an exculpatory document has not been communicated, the
undertaking concerned should only be required to establish that its non-disclosure
was able to influence, to its disadvantage, the course of the proceedings and the
content of the decision of the Commission.47 With particular reference to SO Replies,
the ECJ has specified that the undertaking concerned does not have to show that,
had it had access to those replies, the Commission decision would have been
different in content, but only that it would have been able to use the replies for its
defence.48 It is sufficient for the undertaking to show that it would have been able to
put forward evidence which did not converge with the Commission’s at that stage
and would therefore have been able to have some influence on the Commission’s
assessment.49 Access to the file is intended to enable the company concerned to
ensure a better defence.50
In light of the above, the Commission should allow investigated companies to have
access to SO Replies and to give them an opportunity to comment on such replies
when they consider it necessary to their defence — as is customary practice in
national proceedings.51 This would avoid tedious litigation in Luxembourg, where
companies are currently obliged to request the General Court to arrange for access
to the file during the proceedings, an ex post exercise that has limitations in terms
of ensuring effective judicial protection.

Role of the Hearing Officer
The oral hearing allows the parties to be heard in reply to the SO, and, where
appropriate, to supplement the written evidence or to inform the Commission of
other relevant matters. The fact that the hearing is not open to the general public
and may even be held partially in camera guarantees that all attendees can express
themselves freely and without constraint.52
However, certain characteristics of the hearing could be improved. For instance,
the hearing offers no real opportunity for cross-examination of either the immunity
applicant or the DG Competition’s case team. There is no real debate on the merits
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between the case team and the parties (at most the former will have the possibility
of raising relevant issues in answering the latter’s questions). Also, a party that is
not a leniency applicant has only very limited opportunity to engage in a dialogue
with the leniency applicants. Cross-examination of witnesses is not possible.
Currently the Hearing Officer may make certain observations on the substance of
part of the case. After the oral hearing, the Hearing Officer prepares a report to the
Commissioner for Competition concerning procedural issues which may contain also
contain
‘observations on the further progress and impartiality of the proceedings. In
so doing, the hearing officer shall seek to ensure in particular that, in the
preparation of draft Commission decisions, due account is taken of all the
relevant facts, whether favourable or unfavourable to the parties concerned,
including the factual elements relevant to the gravity and duration of any
infringement. Such observations may relate to, inter alia, the need for further
information, the withdrawal of certain objections, or the formulation of further
objections or suggestions for further investigative measures’.53
While it is certain that the Hearing Officer can be a useful safeguard, the role
remains predominantly reactive rather than proactive. Its capacity to push back the
case team and the lower hierarchy is limited to highly exceptional cases, where
investigation failures are blatant.
The Commission has so far been reluctant to give the Hearing Officer a clear role of
checking and balancing the merits of the case. While the recently revised mandate
strengthens the role of the Hearing Officer as the guardian of procedural rights,54
it still does not allow for the effective scrutiny of the work of the case team. Such
changes would not require a Copernican revolution of the current enforcement
model but would greatly improve the current perception of the system in terms of
due process and objectivity.
Another suggestion would be to make it compulsory for the Cabinet of the
Competition Commissioner (and ideally also for other Commissioners) to be present
at the hearing. As of today, one leaves the hearing room with the impression that
the exercise is merely a benign waste of time as it is directed at the case team and
its immediate hierarchy, whose views on the case are most probably already well
determined and whose capacity to reconsider the positions expressed in the SO is
also extremely limited.

Duration of Cartel Proceedings
Another hurdle for any company involved in a cartel investigation is the length of
time needed to reach a decision, which is rarely less than four years and often six or
even seven years. These time spans are so significant as to be unfair, due to the lack
of legal certainty that the investigated companies must face during such prolonged
periods and other negative consequences including harm to reputation, significant
loss of management time, attention and resources required to handle the defence,
and the disclosing and provisioning obligations that listed companies have to meet
during years of investigation.
Under Article 6(1) ECHR and Article 41 of the Charter, every person has the right to
have his or her affairs handled impartially, fairly and within a reasonable time.55 It
is a general principle of EU law that the Commission must act within a reasonable
time in handling the administrative procedures of its competence, including
obviously those related to cartel investigations.56 The excessive length of cartel
proceedings can entail an annulment of the decision when there is proof that it
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adversely affected the ability of the undertakings concerned to defend themselves.57
While the reasonableness of a period cannot be assessed by reference to a precise
maximum limit determined in the abstract but, rather, must be appraised in the
light of the specific circumstances of each case,58 it is worth noting that EU Courts
have considered as ‘reasonable’ extremely long administrative proceedings, namely
between five and six years.59 In the Dutch Beer cartel, the Commission reduced the
fine on each undertaking involved by €100,000, as it accepted the claim that the
length of the administrative procedure, which had continued for more than seven
years after the initial inspections were conducted, had been unreasonable.60 In turn,
the General Court found that the length of the administrative procedure infringed
the principle that proceedings must be completed within a reasonable time period.61
In reaching decisions and making judgment calls on how to instruct a cartel
investigation the Commission should take due account of the fact that as long as
the procedure lasts, companies must continue to make accounting provision for a
possible fine, pay legal advisors, commit company time and resources, and disclose
the ongoing investigation to shareholders, insurers and auditors. The lack of binding
deadlines (with rules to stop the clock if need be) in cartel investigations by the
Commission, in contrast with merger procedures, is very difficult to explain and
understand. The fact that many national competition authorities have to comply
with binding deadlines to instruct and decide their cases, and that they have
consistently managed to adopt decisions, often within less than two years, is a clear
indication of the usefulness and feasibility of introducing binding deadlines for the
DG Competition when handling cartel investigations. Translation requirements
should not be an acceptable explanation for such differences between national
authorities and the Commission. Binding deadlines (e.g. 3 years) should not be
difficult to implement and would significantly improve legal certainty and due
process.

Protection of Rights of Defence and Other Legitimate
Interests of Applicants During Proceedings Before the
EU Courts
As concerns judicial proceedings, the EU Courts’ efforts to reduce the costs and
time required to adjudicate cases should not come at the expense of the rights of
applicant.

Length of Written Submissions
The ‘Practice Directions to Parties’ limit the length of written submissions: the
application and the defence should not exceed 50 pages (and 25 pages for
the reply and the rejoinder).62 This limit may be exceeded ‘in cases involving
particularly complex legal or factual issues’. Despite the fact that cartel cases are
usually complex, the General Court regularly requires the applicant to abide by
the ‘indicative’ page limitation. These limits apply — with some flexibility — to
applications challenging cartel decisions, which often have more than 300 pages,
excluding annexes.
Given the complexity of these decisions, limiting the applicants to 100 or 120
pages can seriously compromise their right to effective judicial protection,63 which
supposes the right to raise, and duly reason, all pleas that appear serious and
appropriate. Indeed, the fundamental principle of effective judicial protection,
enshrined in Article 47 of the Charter, prevails over the Practice Directions, which
in any event are not binding.64 The non-binding nature of the Practice Directions
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makes the insistence with which the General Court requires the parties to shorten
submissions above 50 pages all the more surprising. But in practice, non-compliance
is rarely an option as most counsel would rather avoid initiating proceedings by
contradicting a specific request of the court.
Shifting parts of their main text to footnotes or to annexes in order to bring down
the number of pages of an application cannot be beneficial to the Court, its judges
and référendaires. If the justification and final goal of the General Court is to reduce
the number of pages that have to be translated the applicant should be asked to
provide a French translation of its briefs. But why should the General Court be
more worried about the workload of its translation division than the Commission
seems to be when it comes to its own decisions? After all, its cartel decisions are
also translated, and not only into French, but also into all official languages for
publication in the Official Journal.
The right to an impartial tribunal entails that a company is de facto but also de
jure, in a position to present its arguments fully and without improper limitations.65
It is submitted that capping the length of written submissions is unnecessary and
can result in unfairness and a breach of the principle of equality of arms. In our
view, there should be no maximum length of pleadings for complex cartel cases.
The General Court in deciding on legal costs will always be able to act against
excessively lengthy submissions.66

Limits on the Use of Annexes
The standard applicable to the admissibility and use of annexes is too onerous:
there must be no new arguments in law in the annexes;67 the main pleading must
contain specific references to annexes.68 A general reference in the annexes to all
the arguments made during the administrative procedure is not admissible.69 The
nature of annexes is purely evidential and ancillary.70 When combined with the strict
application of the practice guidelines on the length of applications, these limits and
conditions can come very close to denying an effective right to judicial protection.
A more flexible approach would be desirable. Indeed, the judges are often open
to reading annexes in English (i.e., not requiring a translation into French), which
shows that the translation concern is not so serious.

Single Round of Written Submissions
Until very recently the normal practice of the EU Courts in most cases — and
certainly in cartel cases — was to allow for a second round of briefs (reply and
rejoinder) in which the parties could further discuss, clarify or nuance their
arguments. However, in recent times this approach seems to have been revisited by
the General Court,71 making it more challenging for addressees of cartel decisions
to make their case. The possibility of having a second round of briefs was no doubt
helpful in alleviating the effects of the aforementioned cap on the length of briefs.
However, if this second round is no longer available, the quality of the debate
before the General Court may suffer.
Hearings at the General Court allow for a thorough discussion of issues of fact and
law. However, doing away with the second round of written pleadings will have
a negative impact on the hearing, in particular when it comes to evidence. The
second round is not a mere repetition, but rather a focused set of clarifications,
nuances and confirmations that allow the court and the parties to have a better
understanding of the boundaries of the case, the main issues at stake and the
detailed argumentation of each party. Such clarifications, responses and corrections
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cannot be properly addressed in the course of the oral procedure. Many arguments
would require a verbatim reading of documents or case law. The time required
would vastly exceed the duration of an oral submission.
In addition to the right to a fair trial (Article 6 ECHR and Article 47 Charter), the
principle of equality of arms is also at stake. The Commission has two chances to
develop its argument, firstly in its not-limited-in-length decisions adopted without
any time constraint, and subsequently, in its defence. Applicants should be granted
the possibility of rebutting all allegations against them in writing, including those
raised by the Commission in its pleadings.72 The EU Courts need to take into
consideration ‘all the information’73 casting doubts about the correctness of the
decision. Procedural economy cannot justify a limit on the applicants’ right to use
that information or otherwise defend themselves.
The seriousness of the problem is exacerbated by recent changes concerning the
report for the hearing. Recent changes to the Practice Directions have removed
the right of the parties to use the report for the hearing ‘to check that their pleas
and arguments have been properly understood’ and to suggest amendments.74
This means that the hearing is the only opportunity to correct any errors or
misunderstandings.

Conclusion
This short contribution to the Liber Amicorum in honour of Judge Pernilla Lindh
— a Judge who has always been preoccupied by issues relating to the rights
of defence and due process — identifies a few areas where protection could be
enhanced in proceedings before the Commission and subsequent appeals before the
EU Courts in Luxembourg. Our suggestions for improvement would be relatively
easy to implement.
The increased focus on fundamental rights due to the Charter, and the future
accession of the EU to the ECHR, provides a genuine opportunity to reflect upon
improvements which could easily be implemented without delay. The EU would
be better positioned to counter the growing chorus of voices criticising the current
enforcement model where the same entity investigates and decides. As for the
EU Courts, the main change brought about by the Lisbon Treaty is the likelihood
that their rulings may one day be challenged before the ECtHR in Strasbourg.
Such prospect should also trigger a reflection as to the importance of making sure
that any measure adopted to reduce the backlog of the General Court does not
negatively affect the effective exercise of the rights of defence and, in particular,
the principle of equality of arms. Cost and time efficiency should not come at the
expense of due process and the right to a full and effective judicial review.
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