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Nuclear Decommissioning and Legal Risk
Entities engaged in decommissioning can assess and allocate associated legal risks in
predictable ways.
Key Points:
•
•

With proper legal diligence and planning, the liability risks associated with nuclear
decommissioning are manageable.
Passive corporate parent investors can avoid such risks altogether.

Background
The recent announcement by South Carolina Electric & Gas and Santee Cooper not to continue
construction of two reactors at the V.C. Summer station underscores the apparent inevitability that the
United States (US) will experience a reduction in the size of its nuclear power fleet. Pacific Gas & Electric
Co. not long ago announced its decision to close Diablo Canyon, California’s only operating nuclear plant,
upon expiration of its license in 2025. Exelon has likewise announced the possible closure of its Three
Mile Island nuclear plant, and low natural gas prices threaten the economic viability of facilities elsewhere.
Southern California Edison in 2013 announced its closure of the San Onofre plant, and Entergy in 2014
announced the closure of its Vermont Yankee plant and has said it intends to close its Pilgrim and
Palisades plants in the near term as well. Meanwhile, the decommissioning of both Exelon’s Zion Power
Station in Illinois and the Dairyland Power Cooperative’s La Crosse plant in Wisconsin is well underway.
And the construction of new nuclear power plants to offset these retirements is not on the horizon beyond
perhaps Southern Company’s Vogtle project.
Several states have developed or are in the processing of developing programs to encourage low- and
no-carbon electrical generation that would improve the competitive position of nuclear power and allow
threatened plants to continue to operate longer. Yet the scope of state regulatory authority to implement
such policies — the subject of ongoing federal litigation — remains unsettled. It is possible that state
programs designed to encourage clean power production, or at least some versions of them, will be
upheld on appeal as fully consistent with the federal government’s authority under the Federal Power Act.
It is also possible that such state programs (or versions of them) will instead be invalidated, or partially
invalidated, as inconsistent with federal law, resulting in continued existential pressure on the nuclear
power industry for the foreseeable future. Whatever final form state policies take, and notwithstanding
possible policy changes at the federal level and licensing extensions that prolong the operating life of
much of the country’s existing nuclear power fleet, sooner or later each of the some one-hundred
operating nuclear facilities around the country will undergo decommissioning — the process whereby a
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plant is safely removed from service, dismantled, and its residual radioactivity lowered to a level that
permits termination of a facility’s operating license and the eventual release of the real property to other
uses. 1
The Nuclear Regulatory Commission (NRC or Commission) has developed extensive rules governing
decommissioning designed to ensure that plant owners dedicate sufficient resources to undertake the
costly and time-consuming decommissioning process, and that plants are dismantled safely so that the
property can eventually be put to new use. But nuclear plant owners are in the power production
business, not the decommissioning business. Major decommissioning activities will therefore be
undertaken instead by entities that specialize in such activities. Thus AECOM and EnergySolutions
recently announced their joint venture as the general contractor of the decommissioning of the San
Onofre Station. AREVA Nuclear Materials, LLC and NorthStar Group Services also announced this year a
new joint venture, Accelerated Decommissioning Partners, to decommission US nuclear plants. And last
year, Électricité de France, the French state-owned utility announced its intention to pursue
decommissioning projects worldwide, which the French utility estimates to be a US$222 billion global
market. Decommissioning enterprises are developing in different organizational forms, raising important
questions about exactly who bears which risks associated with nuclear decommissioning and what the
underlying set of significant risks looks like.
This White Paper addresses those questions. Part 1 briefly reviews the legal framework governing the
decommissioning process. Part 2 identifies a recent development concerning the potential scope of legal
liability for certain types of radiological accidents, and highlights the importance of non-radiological
environmental risks as well. Part 3 addresses the question who might bear liabilities for such risks,
focusing on the applicability of corporate veil-piercing rules for corporate owners and passive investors of
decommissioning enterprises. To anticipate its conclusion, this White Paper concludes that the legal rules
governing both nuclear decommissioning and liability for nuclear accidents, on the one hand, together
with well-established legal doctrines concerning corporate parent ownership, on the other hand, can work
to contain and rationalize the legal risks associated with decommissioning enterprises. That said,
assessing and allocating those risks in predictable ways will require proper legal analysis — legal
diligence, planning, and appropriate transactional execution.

Part 1: Decommissioning’s Basic Legal Framework
Licensing and Funding Requirements
To obtain a license to operate a nuclear power plant in the first place, an applicant must demonstrate not
only that it has sufficient financial resources to cover all operating costs, but also that it will have the
resources to cover the eventual costs of decommissioning the facility. 2 Further, a licensee must report at
least once every two years to the NRC on the status of its decommissioning funding, and provide updates
of its estimates of decommissioning costs. 3 The NRC staff reviews the estimates and reports to the
Commission on the status of funding. 4
Nuclear decommissioning costs are defined broadly to include expenses incurred before, during, and in
some sense after the actual decommissioning process. 5 More specifically, they encompass “all otherwise
deductible expenses to be incurred in connection with the entombment, decontamination, dismantlement,
removal, and disposal of the structures, systems and components of a nuclear power plant” that has
permanently ceased the production of electric energy. 6 As the costs of decommissioning exceed
hundreds of millions of dollars, 7 financial planning for decommissioning is required as soon as a facility
initiates operation, hence the requirement to establish dedicated decommissioning funds. The amount of
funding required to satisfy the NRC’s requirement is based on formulas in NRC regulations. 8 Those
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formulas include the decommissioning costs incurred by licensees to remove a facility or site safely from
service, and reduce residual radioactivity to a level that permits either release of the property for
unrestricted use and termination of the license or release of the property under restricted conditions and
termination of the license. 9
The NRC allows licensees several methods to demonstrate financial assurance for decommissioning:
pre-payment of those costs prior to the issuance of an operating license; a surety method, insurance, or
other guarantee; or an external sinking fund 10 coupled with a surety method. 11 Each of these must
generate dedicated funds sufficient to cover the estimated cost of decommissioning at the end of the
plant’s useful life. However financed, the NRC assumes that dedicated decommissioning funds will grow
over the life of the plant given that commercial nuclear plants carry 40-year operating licenses with the
option to renew for at least another 20 years. (Funds may fall short if a plant prematurely closes,
however, in which case operators must either commit additional resources to start decommissioning a
plant immediately, or store the spent nuclear fuel until they can raise such resources, as discussed
below.) While the decommissioning obligation can be adjusted every two years to account for changes in
estimated costs pursuant to an NRC formula, this is a continuing obligation for the licensee. That is to
say, if the annual financial assurance status report shows a projected shortfall in the amount of remaining
funds to complete decommissioning, the regulations require that the licensee include additional financial
assurance to cover the shortfall.
If a license is transferred to an entity that is not an electric utility 12 or a plant is no longer subject to cost of
service ratemaking, an owner must meet more stringent criteria to satisfy the NRC’s regulations
governing decommissioning funding. 13 The NRC considers whether and how a license transfer to a nonregulated entity could impact the financial ability of the new licensee to fund safe operations and
decommissioning. 14 A parent company that intends to transfer a license at any time during a plant’s
operation — or for that matter during a plant’s decommissioning, prior to termination of the parent
company’s license — must obtain the consent of the NRC.
The Internal Revenue Code (IRC) permits a current deduction for the future costs of decommissioning a
nuclear power plant when owners of the facility deposit contributions into a Nuclear Decommissioning
Reserve Fund, 15 a substantial benefit to nuclear facilities facing decommissioning costs. The IRC limits
the amount of the deduction to the “ruling amount,” however, which is the amount approved by the
Treasury Secretary to ensure that the costs of decommissioning are covered but that no excess
deductions are made over the economic useful life of the nuclear power plant. 16 And although many costs
associated with decommissioning are deductible, 17 some such costs (such as the costs of constructing a
spent fuel storage installation), even if a proper expenditure from a decommissioning fund, must
nevertheless be capitalized instead of deducted. 18
The NRC furthermore requires that decommissioning funds only be used for “legitimate” decommissioning
activities, such as removing spent fuel and other radioactive materials, dismantling the reactor and other
infrastructure, and restoring the site of the facility to a condition in which it can be used again. While there
are no NRC regulations delineating precisely and exhaustively what are allowable decommissioning
expenses, guidance for NRC reviewers indicates that “the reviewer should confirm that the cost estimate
accounts for the entire decommissioning work scope, but not for items that are outside the scope of the
decommissioning process, such as the maintenance and storage of spent fuel in the spent fuel pool, the
design or construction of spent fuel dry storage facilities, or other activities not directly related to the longterm storage, radiological D&D of the facility, or radiological decontamination of the site.” 19
The NRC further instructs that licensees shall not perform any major decommissioning activities (“any
activity that results in permanent removal of major radioactive components, permanently modifies the
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structure of the containment, or results in dismantling components for shipment”) until 90 days after the
NRC has received a licensee’s “post-shutdown decommissioning activities report” and until certifications
of permanent cessation of operations and permanent removal of fuel from the reactor vessel have been
submitted. Moreover, licensees are not allowed to perform decommissioning activities that foreclose
release of the site for possible unrestricted use, result in significant environmental impacts not previously
reviewed, or that call into question the adequacy of funds available for all decommissioning.

The Decommissioning Process
The NRC has also issued comprehensive regulations governing the decommissioning process. 20 A
licensee cannot undertake any major decommissioning activities after shutdown of the power reactor
without the approval of the NRC, which ensures that decommissioning activities are consistent with an
approved decommissioning plan and that there are sufficient funds at each step along the way to fund
completion of decommissioning. After the licensee decides to permanently cease power operations at its
nuclear plant, the licensee has 30 days to notify the NRC. 21 Every nuclear facility then goes through a
three-phase process when it reaches the end of the term of its license to operate or is otherwise
permanently shut down (transition activities, major decommissioning and storage activities) and finally,
license termination activities. The intended result of the decommissioning process is to reduce residual
radioactivity at the nuclear plant site to a level that permits the release of the property to unrestricted use
or restricted-use conditions and termination of license. 22
A plant owner must submit written certification to the NRC of its decision to begin the decommissioning
process, and provide an additional certification once the nuclear fuel has been removed from the reactor
vessel. 23 The licensee must also submit a Decommissioning Cost Estimate (DCE), including the cost of
managing irradiated and spent fuel. In addition, the licensee must “[p]rior to or within 2 years following
permanent cessation of operations ... submit a post-shutdown decommissioning activities report (PSDAR)
to the NRC, and a copy to the affected State(s).” 24 The PSDAR must include the licensee’s plan for
decommissioning, a timeline of how long the decommissioning will take, and an assessment of
environmental impacts associated with decommissioning that would not already be covered by existing
Environmental Impact Statements governing the plant’s operation. 25 Once the decommissioning process
has commenced, it must be completed within 60 years of permanent cessation of operations. 26
After the NRC has received an operator’s PSDAR and all other submittals from a licensee certifying that
the licensee has permanently ceased power operations and that the reactor has permanently been
defueled, a licensee may begin major decommissioning activities. These include activities that “result[ ] in
permanent removal of major radioactive components, permanently modif[y] the structure of the
containment, or result[ ] in dismantling components for shipment containing greater than class C waste
….” 27 Activities conducted “without specific prior NRC approval must not prevent release of the site for
possible unrestricted use, result in there being no reasonable assurance that adequate funds will be
available for decommissioning, or cause any significant environmental impact not previously reviewed.” If
any decommissioning activity does not meet these terms, the licensee is required to submit a license
amendment request, which would provide an opportunity for a public hearing. 28
The companies that operate nuclear power plants will use one or both of two strategies to decommission
their facilities, known as “SAFSTOR” (Safe Storage) or “DECON” (Decontamination). 29 In SAFSTOR, a
nuclear plant is kept intact and placed in protective storage for an extended period of time to allow the
radioactive elements in components to decay while the largely unused decommissioning trust fund
grows. 30 During that time, the main components of the plant remain in place, including the reactor vessel,
fuel pools, turbine, and other elements. All fuel is removed from the reactor vessel and placed in fuel
pools or dry storage on-site. The NRC continues to inspect the site and provides regulatory oversight of
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maintenance and security appropriate to the relatively low-risk profile of the site. The plant is dismantled
once radioactivity has decayed to lower levels and the safety risk to workers is substantially reduced. 31
For example, as PG&E’s Diablo Canyon’s decommissioning fund may be roughly one billion dollars shy
of the estimated US$3.779 billion needed fully to decommission the plant, the plant is likely to spend
some time in SAFSTOR before decommissioning formally begins.
In DECON, by contrast, an operator immediately decontaminates or removes contaminated equipment
and materials. The removal of used nuclear fuel rods and equipment — which accounts for almost all of a
plant’s radioactivity — lowers the radiation level in the facility and significantly reduces the potential
radioactivity exposure to workers during subsequent decommissioning operations. As a result, a DECON
strategy, used alone, may take five or more years, rather than 50 or more. 32
These approaches are not mutually exclusive, however: Plant operators may choose to start with a
DECON strategy and complete their decommissioning process without using SAFSTOR, but most plants
find it fiscally advantageous to use SAFSTOR, or a combination of the two approaches, conducting some
dismantlement while preserving funds to pay for other activities later. For example, as of April 2017, 18
commercial reactors are in the decommissioning process, 33 11 of which are using or intend to use the
SAFSTOR, another six are using the DECON, and one has not yet committed to any path. 34
To terminate its nuclear license, a licensee must submit a License Termination Plan to the NRC. The
License Termination Plan is an NRC-approved plan of how the licensee will achieve a satisfactory state,
including plans for site remediation and a description of land use at the end of decommissioning. The
NRC will terminate a license if all decommissioning work has followed the approved License Termination
Plan and the final radiation survey shows that the site is suitable for release. 35 Of course, during
decommissioning activities, a licensee must maintain its license — composed of a Final Safety Analysis
Report, Emergency Plan, Physical Security Plan, Fire Protection Plan, and a Quality Assurance Plan. 36
Any “change, test, experiment, or activity” to the plant and/or plant procedures must be screened against
its license and license basis documents under relevant regulations in order to ensure ongoing compliance
with licensing regulations.
While the NRC has primary regulatory authority over decommissioning and especially with respect to a
plant’s radiological material, the importance of state regulatory bodies warrants mention as well.
Decommissioning projects are subject, for example, to the jurisdiction of local water and air boards, state
public utilities commissions and coastal commissions, and city and county governments. For example,
New Hampshire establishes a nuclear decommissioning financing committee for each facility within the
state, with jurisdiction to determine the projected cost of decommissioning and the schedule of
decommissioning payments for each facility. 37 As another example, the California Public Utility
Commission (CPUC) is the “gatekeeper” of decommissioning trust funds within California, 38 such that
licensees must submit decommissioning plans and cost estimates to the CPUC every three years. And at
the federal level, the Occupational Safety and Health Administration, the US Department of
Transportation, and the US Environmental Protection Agency maintain regulatory oversight with respect
to worker health and safety, transportation safety, and environmental safety throughout the
decommissioning process.

Part 2: Risks Associated with Decommissioning
A nuclear decommissioning project may proceed much as planned. Or not. Even where all licensing,
funding, and regulatory requirements are satisfied, there remain risks associated with nuclear
decommissioning that resemble those associated with any large-scale industrial activity, including the
risks of cost overruns and legal liability for workplace death or injury or other contingency. Those engaged
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in nuclear decommissioning activities should carefully consider all of these. But decommissioning differs
from other types of large industrial activities because of the risks of a nuclear incident or substantial
contamination from highly radioactive material, and the legal system’s treatment of those risks. Nuclear
decommissioning presents a range of substantial non-radiological environmental risks as well. The
balance of this paper identifies such risks, and examines who among owners, contractors, investors, and
other parties might bear them.

Nuclear Incidents
The legal rules for allocating these nuclear risks trace to the beginnings of nuclear power for civilian use.
The Atomic Energy Act of 1954 (AEA) 39 created a civilian supervisory board with a mandate to regulate
and promote commercial uses of nuclear energy for “the development and utilization of atomic energy for
peaceful purposes to the maximum extent consistent with the common defense and security and with the
health and safety of the public,” 40 and to that end provided legislative authority for private entities to own
nuclear facilities and materials under restrictions in licenses issued by the Atomic Energy Commission
(AEC). The Energy Reorganization Act of 1974 later separated the promoter and regulator roles of the
AEA and reapportioned them, respectively, between the Department of Energy (DOE) and the AEC. 41
While the DOE encouraged the burgeoning interest in nuclear power, the AEC — which would become
the NRC — adopted primary responsibility for ensuring the safe use of commercial nuclear energy
through licensing. Thus, an operator of a nuclear power plant must acquire not only an operating license
to generate electricity, 42 but also licenses for the transfer, receipt, ownership, possession, import, or
export of special nuclear material, as well as for the handling, storage, and disposal of radioactive
material. 43 The entity with an operating license for a nuclear power plant has the primary regulatory
responsibility for coordinating construction and development, managing daily operations, meeting
licensing requirements, and — not least of all for present purposes — for providing the requisite ongoing
financial assurances with respect to decommissioning. 44
In 1957, Congress passed the Price-Anderson Act (PAA) (which has since been amended) to address the
potential liabilities associated with, and thus to encourage, private nuclear development. 4546 The PAA (as
amended) places a ceiling on the total amount of liability each nuclear power plant licensee faces in the
event of a nuclear incident. 47 Under the PAA, owners of nuclear power plants pay a premium each year
for US$375 million in insurance liability coverage benefits for each reactor unit, an amount which can be
lowered during a decommissioning with NRC approval. In the event a nuclear incident causes damages
in excess of US$375 million, each licensee is then assessed a prorated share of the excess, up to
approximately US$120 million. 48 Licensees’ liabilities for nuclear incidents are then satisfied out of that
combined secondary insurance pool. Beyond that, however, they have no liability for any costs outside of
such pool in relation to nuclear incidents. 49
Instead, the PAA provides that, in return for each licensee maintaining the requisite insurance and
agreeing to pay retrospective premiums in the event that the insurance is exhausted, NRC shall enter into
an indemnification agreement with each licensee in which the NRC agrees “to hold harmless the licensee
and other persons indemnified ... from public liability arising from nuclear incidents which [are] in excess
of the level of financial protection required of the licensee.” 50 That indemnity attaches to any instance of
liability arising out of a nuclear incident, although as a practical matter, the PAA insurance pool is
substantial enough to cover almost any occurrence. “Public liability” is defined under the statute as “any
legal liability arising out of or resulting from a nuclear incident or precautionary evacuation.” 51 A nuclear
incident, in turn, means “any occurrence, including an extraordinary nuclear occurrence, within the United
States causing ... bodily injury, sickness, disease, or death, or loss of or damage to property, or loss of
use of property, arising out of or resulting from the radioactive, toxic, explosive, or other hazardous
properties of source, special nuclear, or byproduct material.” 52 The PAA applies to offsite incidents.
Latham & Watkins

November 14, 2017 | Number 2236 | Page 6

Importantly, courts have generally held that a “public liability action,” defined under the PAA as “any suit
asserting public liability,” 53 is the exclusive remedy for any claim that involves a nuclear incident. 54 That is,
the PAA has been generally understood to preempt claims resulting from nuclear accidents based on
state — as opposed to federal — law. Preempting state grounds of recovery while creating a predictable
federal compensation scheme for nuclear accidents may be well understood as the fundamental purpose
of the PAA. Accordingly, courts have likewise generally held that a plaintiff seeking recovery for a nuclear
incident should plead a single, federal cause of action based on the PAA though “sub-parts [of a claim]
based on state law theories that are not inconsistent with the Act” 55 may be pled as well. It warrants
emphasis that the same indemnification available under the PAA extends to any persons who may be
legally liable, regardless of their identity or relationship to the licensed activity. 56 Put differently, the PAA
provides substantial protection indeed against the risks of nuclear accidents for parties engaged in
decommissioning activities. 57
A more recent federal appellate decision out of the U.S. Court of Appeals for the 10th Circuit, Cook v.
Rockwell International Corporation, has challenged that general understanding of federal preemption of
state tort law, creating some uncertainty in this area at least in certain circumstances. The history of Cook
begins with an FBI investigation in the late 1980s and evidence of environmental crimes at the Rocky
Flats Nuclear Weapons Plant near Denver, Colorado. Mishandled radioactive waste had been released
into the air and discharged into the ground, eventually leaching into surrounding water bodies and
allegedly affecting the property values of the surrounding neighborhoods. A group of residents thereafter
filed a civil law suit under both the PAA and state nuisance law against government contractors who
operated the weapons plant.
In 2006, a jury returned a verdict in favor of the plaintiff landowners for US$377 million in damages and
US$549 million in pre-judgment interest. On appeal in 2010, the appellate court reversed the verdict in
part, finding that the defendants’ actions did not meet the qualifications of a “nuclear incident” under the
PAA, and that the jury was not properly instructed of that statutory definition. 58 On remand back to the trial
court, the plaintiffs then abandoned their PAA claims altogether, seeking an entry of the original judgment
on their state law nuisance claim only, which the district judge granted. On appeal for the second time in
2015, the appellate court this time upheld the district court’s state-law judgment and, notably, the district
court’s conclusion that the PAA preempts only suits that involve statutorily defined “nuclear incidents.” Or
in other words, the Cook decision suggests that not every case involving nuclear materials is preempted
by the PAA. As the appellate court put it, “defendants’ push in the first appeal for a narrow definition of
what qualifies as a nuclear incident won them the battle, but it lost them the war . . . serving only to
narrow now and in the future both sides’ ability to secure the benefits of the Price-Anderson Act.” 59
To explain, on their first appeal the Cook defendants argued that in order to prove a “nuclear incident”
had damaged their real property, the plaintiffs had “to prove at trial physical damage to their property or
the loss of a specific, particularized use of their property” and not just the mere presence of radiological
contamination. 60 But, the appellate court concluded, “in the long run an argument along these lines
promise[s] to restrict the Act’s application, including the benefits it affords defendants,” 61 in that damages
to property short of physical harm that result in the loss of a particularized use of land, falls outside of the
PAA’s protections. Cook thus leaves open the possibility of a category of nuclear accidents that fall short
of a “nuclear incident” under the PAA. For that category — of lesser nuclear occurrences — the analysis
of Cook allows for state law claims not preempted by the federal PAA.
The parties settled the Cook case pending appeal to the U.S. Supreme Court. The Cook court’s arguable
narrowing of the PAA’s scope therefore has not been fully tested. Moreover, the parties settled their claim
“as” a case under the PAA, expressly stipulating that the PAA governed their dispute. So although the
appellate decision stands undisturbed, it did not provide the legal basis for the final resolution of the Cook
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case. Nevertheless, Cook at least raises the possibility of liability for nuclear contamination or other
“lesser” nuclear harms that would not be governed by the Price-Anderson Act, but by state law instead.
That set of lesser harms may be small indeed, such as alleged contamination to real property that does
not render the property useless (which would fall within the explicit definition of a nuclear incident under
the PAA). Even so, if and to the extent any such claim is recognized under the relevant state law, parties
involved in nuclear decommissioning are well advised to consider that contingency, and perhaps to insure
against it at the appropriate enterprise level. Were a future court to apply the Cook framework elsewhere,
it is conceivable that framework could give rise to liability for harm to real property surrounding a
decommissioning site for which PAA coverage would not be available.

Spent Fuel
Aside from accidental contamination from highly radioactive material, decommissioning entities must also
consider the management of spent fuel. The Nuclear Waste Policy Act (NWPA) provides that an
operating license cannot be completely terminated until spent fuel from a reactor held on site has been
removed from the site or is otherwise no longer the responsibility of the licensee. As the NWPA assigned
the responsibility of a geological repository for commercial nuclear plants’ spent fuel to DOE and that
statute contemplated that DOE would take possession of and transport used nuclear fuel from plant sites
to temporary storage facilities or a permanent repository, decommissioning costs do not include the costs
of holding spent fuel. 62
Yet so long as used fuel remains on-site, some form of NRC license will remain in place. Although most
decommissioning plans envision releasing a site to the public for unrestricted use eventually, until
licensees have a location to dispose of the spent nuclear fuel and highly radioactive waste, licensees of
current reactors will hold an NRC license pending permanent storage of spent fuel. At present, nuclear
plant owners now collect monies to offset their costs of storing spent fuel on site, in what are essentially
breach of contract actions against DOE, which amounts are paid out of the US Judgment Fund. Because
on-site storage is funded in this way, the costs of storage should not pose an insurmountable risk for
those engaged in decommissioning. That said, decommissioning parties must have a clear understanding
of the ownership of and responsibility for spent fuel, and likewise of the stream of funds to be used for
spent fuel storage. In addition, on-site storage will affect the types of reuse to which decommissioned site
property can be put.

Low-Level Nuclear Waste and Non-Radiological Environmental Contamination
Decommissioning activities also require management of low-level nuclear waste, that is, items
contaminated with radioactive materials — such as equipment, parts of buildings, protective clothing, and
other material that is not inherently radioactive but nevertheless poses risks by virtue of having come into
contact or having been in close proximity to nuclear material. Such wastes, if radioactive beyond
background levels, must be transported to and stored in licensed low-level waste disposal sites. Because
low-level wastes are fairly easily identified, their management does not pose unpredictable liability risks,
again apart from economic risks associated with their collection and secure transportation.
Non-nuclear environmental contamination, by contrast, constitutes a more challenging source of potential
liability arising out of decommissioning activities, requiring considerable diligence, inventory analysis, and
legal planning, given that nuclear plants contain a wide variety of heavy metals (barium, chromium, and
lead) and other kinds of materials requiring exacting environmental management. Indeed, the set of
potential environmental issues associated with hazardous substances, hazardous wastes, and other
materials posing environmental risks at nuclear plants is in some respects considerably more challenging
than the issues posed by radiological materials.
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First, spent fuel cools down fairly quickly and contaminated equipment is easy to identify, whereas many
non-radiological environmental risks may “lie in wait” after a plant shuts down until plant deconstruction
project commences. Thus, for example, asbestos (in floor tiles, roofing, fire barriers, and insulation) and
mercury (in switches and gauges among other places) and polychlorinated biphenyls (PCBs) (in paints
and caulks used in plants constructed in the 1970s and earlier) pose liability risks that may become acute
only once the physical disassembly of a facility begins, as illustrated by the decommissioning of many
reactors, including the Yankee Rowe reactor. 63
Second, laws and regulations governing these and other non-radiological substances posing
environmental risks are often complex relative to the largely well-understood legal rules allocating the
risks associated with radiological incidents and the disposal of low-level radioactive waste. Nonradiological substances present legal challenges ranging from abatement to permit requirements. In fact,
many of the major federal environmental statutes governing hazardous solid substances will apply to
decommissioning activities — including the Resource Conservation and Recovery Act (RCRA) (governing
the management of hazardous and non-hazardous solid waste), the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA) (imposing remediation responsibilities at sites
containing hazardous substances), and the Toxic Substances Control Act (TSCA) (requiring reporting and
other requirements for chemical such as PCBs as well as asbestos) as well as state and possibly local
environmental laws. Matters become further complicated given legal variation across different states.
How the risks of longer-term environmental liability extending through and even beyond the
decommissioning period are managed must, therefore, be clearly understood among decommissioning
parties at the outset. In principle, those parties might choose to allocate them in a number of ways,
through indemnification, insurance, or other contractual mechanisms. Barring clear delineation of those
risks — that is, where responsibility for environmental liability is not clearly specified — it is possible for all
parties actively involved in decommission to bear some or all of them by operation of the applicable rules.
This issue warrants considerable legal analysis and planning with outside counsel, particularly with
respect to long-term environmental contaminants.

Part 3: Allocating Liabilities
Those engaged in decommissioning activities should be able both to gauge and to allocate the above
risks in predictable ways, assuming proper legal planning. Though planning requires an understanding of
who the relevant parties are — including investors associated with nuclear decommissioning — and what
background legal rules inform the allocation of the relevant risks. The discussion below reviews the
conditions under which license transfers from plant owners to decommissioning enterprises are possible
in the first place — thereby expanding the population of entities engaged in nuclear decommissioning —
and how the law would ordinarily allocate risks, particularly with respect to passive investors of corporate
parent entities of decommissioning enterprises.

Third-Party Decommissioning Entities
The license transfer of Exelon’s Zion Nuclear Power Station was the first time the NRC has allowed a
nuclear power plant owner to transfer a plant’s operating license and liabilities to a third-party
decommissioning entity, although given recent initiatives by decommissioning entities as noted above,
others are likely to follow. At the time of the Zion license transfer, Zion was in the process of
decommissioning. Following its closing, EnergySolutions, LLC — a publicly traded company and the
parent of ZionSolutions, LLC — was owned by Rockwell Holdco, Inc., a private intermediate holding
company in turn held by various affiliated investment funds (each wholly owned by a general partner,
Energy Capital Partners GP II, LP and various passive limited partner investors). 64
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Notably, the application for the license transfer explained that the passive investors had no decisionmaking rights with respect to running the business portfolios of the affiliated investment funds or
participating in the operation of the investment. ZionSolutions provided additional assurances when the
license was directly transferred from Exelon to ZionSolutions. In that case, ZionSolutions was established
solely to acquire the site for decommissioning. 65 Parent companies, EnergySolutions, LLC and
EnergySolutions, Inc., provided a US$200 million irrevocable letter of credit to guarantee the performance
of ZionSolution’s decommissioning obligations, which was one factor in evaluating ZionSolution’s financial
qualifications. During the transfer in 2013 (when Energy Capital Partners acquired EnergySolutions, Inc.),
the Commission found no further assurances were required. 66 The remaining funds in the plant’s nuclear
decommissioning trust fund are not expected to cover decommissioning costs, which according to the
agreement between Exelon will fall to the third-party decommissioner to cover. 67 Once the dismantling is
complete, the nuclear waste will return to the control of Exelon. 68
While transfers of ownership or control over a nuclear license require NRC approval, the Commission is
deferential — assuming, importantly, the would-be transferee has sufficient resources — for US-listed
companies that are “widely held and publicly traded.” 69 In reviewing a request for approval of a direct or
indirect license transfer, the NRC thus focuses on (among other issues) whether the transaction will result
in prohibited foreign ownership, control, or domination (FOCD) of the facility. Indeed, the Atomic Energy
Act prohibits the NRC from issuing a license for the ownership or operation of a nuclear power plant to
“an alien or any corporation or other entity if the Commission knows ... it is owned, controlled, or
dominated by an alien, a foreign corporation, or a foreign government.” 70 The same prohibition applies to
license transfers. The Commission’s regulations accordingly provide that “[a]ny person who is a citizen,
national, or agent of a foreign country, or any corporation, or other entity which the Commission knows or
has reason to believe is owned, controlled, or dominated by an alien, a foreign corporation, or a foreign
government, shall be ineligible to apply for and obtain a license.” 71
In 1999, the NRC adopted a standard review plan to assist the Commission staff in making FOCD
determinations. Under that standard review plan, FOCD prohibitions are triggered whenever a foreign
interest has the direct or indirect “power,” whether or not exercised, to “direct or decide matters affecting
the management or operations of the applicant.” 72 The standard review plan does not have a specific limit
on the amount of indirect foreign ownership that would be permissible and the FOCD determination has
been described by the NRC as one based on “totality of facts,” noting that a foreign entity may exert
indirect control due to factors other than voting interests, including financial interests. 73 In cases involving
less than 100% foreign ownership, however, the NRC considers five factors in making its determination:
the extent of the proposed ownership of the reactor; whether the applicant is seeking authority to operate
the reactor; whether the applicant has interlocking directors or officers and details concerning the relevant
companies; whether the applicant would have any access to restricted data; and details concerning the
ownership of the foreign parent company. 74 The NRC may also impose additional protections through a
“Negation Action Plan” to ensure foreign interests would not have the potential to exercise FOCD over the
licensee.
With respect to equity interests in the Zion case, the application for Zion’s license transfer stated that less
than 40% of the equity in all of the “ECP II Partnerships” and Energy Capital Partners GP II, LP was held
by various passive investors that were foreign domiciled entities, and that no foreign domiciled entity or
group of foreign domiciled entities under common control held more than 12% of the equity interests. The
application also noted that EnergySolutions, LLC held a facility security clearance with DOE, which
required the department to monitor and verify either that the applicant was not subject to or had
adequately negated any foreign ownership, control, or influence, or that EnergySolutions, LLC intended to
maintain this clearance following closing of the proposed transaction. The NRC approved the indirect
transfer on May 8, 2013 without requiring a negation action plan or imposing any conditions. 75
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This example illustrates the relative ease that well-capitalized US firms seeking to enter the
decommissioning market will enjoy with respect to license transfers. Relative ease, but not certainty: For
another example, the Vermont Yankee nuclear power plant, which closed in 2014, was to wait to begin
commissioning until 2075. Then NorthStar Group Services — perhaps the largest deconstruction and
demolition firm in the world — approached Entergy with a proposal to purchase the plant, and its license,
to complete the job by 2030. 76 The NRC is now considering approval of the proposed license transfer,
following a public comment that ended June 2017. 77
Pending NRC approval, however, the State of Vermont and a group called the New England Coalition
have recently objected, on the grounds that the NRC must conduct an analysis under the National
Environmental Policy Act (NEPA), 78 which requires federal agencies to consider the environmental
consequences of major agency actions affecting the environment, and perhaps require further financial
assurances as well. New England Coalition argues, in particular, that because NorthStar seeks to
undertake an expedited decommissioning, pursuant to NEPA, NRC must analyze the environmental
consequences of a new, expedited decommissioning schedule. 79 The State of Vermont also argues that
NRC should obtain additional financial assurances because a decommissioning on the NorthStar’s
proposed schedule could deplete the existing decommissioning funds (which will not grow over the time
period to 2075 as originally contemplated). 80 If the petitioners’ motions to intervene are granted, the NRC
will have to consider such arguments in the course of deciding whether to approve of the license transfer,
and if so perhaps with what conditions.

Risks to Passive Corporate Parents of Decommissioning Entities
While corporate owner-parents may provide financial assurance to licensees for decommissioning
funding or insurance obligations (as noted above), 81 the risk that passive upstream owners will face legal
liability for licensees’ activities should be low. Basic principles of corporate liability provide owner-parents
of subsidiary nuclear assets protection in the event of nuclear incidents or for other decommissioning
obligations — a special instance of the general rule that parent companies are not responsible for the
liabilities of their subsidiaries. In a leading case on the subject in the environmental context, United States
v. Bestfoods (1998), the US Supreme Court stated “[i]t is a general principle of corporate law deeply
‘ingrained in our economic and legal systems’ that a parent corporation (so-called because of control
through ownership of another corporation’s stock) is not liable for the acts of its subsidiaries.” 82 As the
Court caveated, however, “there is an equally fundamental principle of corporate law, applicable to the
parent-subsidiary relationship as well as generally, that the corporate veil may be pierced and the
shareholder held liable for the corporation’s conduct when ... the corporate form would otherwise be
misused to accomplish certain wrongful purposes, most notably fraud, on the shareholder’s behalf.” 83
Bestfoods on its facts addressed whether a parent corporation could be liable for its subsidiary’s
remediation obligations under the federal Superfund statute. The federal government had sued the parent
corporations of liable chemical manufacturers to recover costs incurred for cleaning up contamination
caused by the chemical plant operations. In explaining the metes and bounds of potential parent liability,
the Supreme Court identified two scenarios in which a parent corporation might be liable for the activities
of its subsidiary. The first scenario, as expressed in the Court’s statement just above about “fraud,” is
when piercing the corporate veil is appropriate because there was inadequate capitalization; pervasive
control by the parent shareholder; the intermingling of properties or accounts with those of the parent; a
failure to observe corporate formalities; siphoning of funds by the parent; an absence of corporate
records; or nonfunctioning officers or directors. In such circumstances, when a court concludes that the
corporate parent-subsidiary relationship is in some important sense suspect, courts may pierce the
corporate veil and hold the parent liable, notwithstanding the law’s strong presumption against veil
piercing. 84
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The other scenario is premised not on the relationship between the parent and the subsidiary, but rather
on the corporate parent and the asset or activity in question. Under the “operator control” analysis, a
reviewing court will examine whether the parent corporation actively and directly participated in the dayto-day operations at the site or facility. For instance, if the parent operates the facility in the stead of its
subsidiary, or a dual officer or director departs far beyond the norms of parental influence over the
subsidiary, or an agent or employee of the parent acting on behalf of the parent manages or directs the
facility’s affairs, the parent may be liable directly. In such circumstances, an owner-parent risks being
viewed as the “operator” for the purposes of liability associated with the subsidiary’s activities.
But these scenarios are not only exceptional; they are also within a corporate parent’s control. A
legitimate corporate-subsidiary relationship in which the parent does not directly control the subsidiary’s
assets and activities will insulate the corporate owner from the subsidiary’s liabilities. Nor does ordinary
parent supervision create a risk of parent liability. As the Supreme Court stated, “[a]ctivities that involve
the facility but which are consistent with the parent’s investor status, such as monitoring of the
subsidiary’s performance, supervision of the subsidiary’s finance and capital budget decisions, and
articulation of general policies and procedures, should not give rise to direct liability.” 85
Two notable NRC cases address veil-piercing by the NRC, both of which related to matters that settled,
illustrate the NRC’s application of these legal principles. In one case, In the Matter of Safety Light Corp.,
the NRC attempted to negate a transfer of assets from a licensee that, after a corporate restructuring, had
become a subsidiary to a newly created holding company. 86 NRC staff learned about the asset transfer
during a routine site inspection and brought an action to hold the parent responsible for cleanup costs at
the licensee’s facility. Safety Light settled the matter and agreed to pay a series of fines and to become
subject to conditions of license renewals.
In the Matter of Sequoyah Fuels Corporation and General Atomic, 87 the NRC staff sought to force a
parent company to contribute funds to a subsidiary’s decommissioning fund on the theory that the parent
corporation’s de facto control over the subsidiary’s day-to-day business activities rendered it a “de facto
licensee” and thus responsible for the decommissioning funding obligations. NRC staff and the
defendants eventually entered into a settlement under which the parent agreed to pay some amounts into
a decommissioning fund. But these NRC decisions indicate, respectively, the care an upstream parent
should take to abide by NRC licensing requirements, and the potential for exposure due to a parent’s
involvement in day-to-day affairs of a facility.

Conclusion
The decommissioning of nuclear power plants is governed by NRC regulations that address the
adequacy and use of decommissioning funds, which reduce (but not eliminate) the risks of
decommissioning cost overruns. The insurance coverage mandated by the Price-Anderson Act, another
form of economic pre-commitment, works to eliminate through indemnification the risks of liability resulting
from accidental nuclear incidents, with the possible important exception of certain lesser nuclear
occurrences that adversely affect in minor ways real property values, a risk of which decommissioning
entities should be cognizant. That leaves other environmental risks, as well as the risks associated with
the storage for spent fuel and low-level radiological waste. The presence of non-radiological
environmental contaminants may vary some from facility to facility, but generally will be substantial given
the presence of many non-radiological yet hazardous substances at nuclear plants, requiring special
attention to the question of who bears liability for them.
All such risks are subject to contractual allocation by decommissioning parties provided, of course, they
are known in the first instance and provided further that they are allocated in a clear way to overcome
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whatever default allocation the law might otherwise impose. With respect to passive investors in
particular, traditional corporate law principles hold that bona fide parent-owners of the decommissioning
enterprises to whom licenses may be transferred will be insulated from liability for the activities of their
subsidiaries, provided that the passive investors/parent-owners do not operate a subsidiary’s assets that
give rise to liability. On the whole, then, the risks associated with nuclear decommissioning — for all
decommissioning parties — are likely to prove finite, estimable, and allocable through conventional
contractual and insurance mechanisms following sufficient legal diligence early in the decommissioning
process.
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