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US Supreme Court Decision Invites Scrutiny of Legislatively
Imposed Impact Fees

The unanimous opinion holds that development impact fees established through the
legislative process are subject to constitutional scrutiny as potential regulatory takings.

Key Points:

e In Sheetz v. County of El Dorado," the US Supreme Court held that a legislatively mandated
traffic impact fee imposed as a condition of approval for a building permit was subject to
constitutional scrutiny as a potential regulatory taking under the Fifth Amendment. The Court
determined that no “legislative exemption” applies to ordinary takings rules as compared to
conditions imposed on an individual and discretionary basis.

e As the Supreme Court’s opinion likely expands the universe of local government actions that
may be challenged as a regulatory taking, on remand the California Court of Appeal (and other
courts in future litigation) will have to consider whether legislatively imposed fees assessed
through formulas or schedules based on the type of proposed development will survive
constitutional scrutiny.

Background

The Takings Clause of the Fifth Amendment to the US Constitution allows the government to take
private property for a public purpose so long as it provides “just compensation” to the property owner.?
The Takings Clause coexists with state and local governments’ police power to regulate land use.? Past
Takings Clause jurisprudence recognizes that a land use regulation “reasonably necessary to the
effectuation of a substantial government purpose” is not a taking unless it diminishes too much of the
property’s value or frustrates the owner’s investment-backed expectations.*

However, in other cases the Court has recognized that government action to withhold or condition a land
use permit for reasons unrelated to legitimate land use interests may amount to “extortion” — thus
implicating the Takings Clause.® Whether the government’s imposition of a permit condition rises to the
level of a taking implicates a two-part test modeled on the “unconstitutional conditions” doctrine.® That
test — established in Nollan v. California Coastal Commission” and Dolan v. City of Tigard® — allows the
government to condition approval of a land use permit on a landowner’s agreement to dedicate a portion
of their property to the public so long as the condition (1) has an “essential nexus” to the government’s
land use interest and (2) is “roughly proportional” to the development’s impact on that interest.® While the
Nollan/Dolan test does not require a “precise mathematical calculation,” the government must make an

Latham & Watkins operates worldwide as a limited liability partnership organized under the laws of the State of Delaware (USA) with affiliated limited liability partnerships conducting the practice in France, Hong
Kong, ltaly, Singapore, and the United Kingdom and as an affiliated partnership conducting the practice in Japan. Latham & Watkins operates in Israel through a limited liability company, in South Korea as a
Foreign Legal Consultant Office, and in Saudi Arabia through a limited liability company. © Copyright 2024 Latham & Watkins. All Rights Reserved. Under New York's Code of Professional Responsibility, portions
of this communication contain attorney advertising. Prior results do not guarantee a similar outcome. Results depend upon a variety of factors unique to each representation. Please direct all inquiries regarding
our conduct under New York’s Disciplinary Rules to Latham & Watkins LLP, 1271 Avenue of the Americas, New York, NY 10020-1401, Phone: +1.212.906.1200


https://www.lw.com/en/practices/environment-land-and-resources

LATHAMeWATKINS

“individualized determination that the required dedication is related both in nature and extent” to the
impact of the proposed development.™ In Koontz v. St. Johns River Water Management District, the
Supreme Court extended the Nollan/Dolan test to apply to conditions requiring a landowner to pay a
monetary exaction in lieu of relinquishing property."

Sheetz’s Challenge to Local Traffic Impact Mitigation Fee

In 2016, George Sheetz sued El Dorado County, challenging the legality of a $23,420 impact fee imposed
by the County as a condition to obtain a permit to build a manufactured home on his property in
Placerville, California." El Dorado County’s General Plan includes a requirement that, as a condition to
receiving a building permit, new development must pay for road improvements needed to mitigate the
traffic impacts from such development, with the fee amount determined by a rate schedule which
accounts for the type of development (e.g., commercial or residential) and its location within the County.
The fee imposed on individual developers under this schedule is not based on the cost specifically
attributable to the traffic impacts from the particular project. Sheetz paid the fee under protest, obtained
the building permit, and requested a refund from the County, to which it did not respond.* Sheetz sought
relief in state court, claiming, among other things, that the fee constituted an unlawful exaction and that
under Nollan/Dolan, the County was required to make an individualized determination that the fee
imposed on him was necessary to offset traffic congestion attributable to his particular project.

The trial court ruled against Sheetz, and the Third District California Court of Appeal affirmed that ruling,
finding that Nollan/Dolan scrutiny applies only to permit conditions imposed on an ad hoc basis by
administrators, not to legislatively prescribed development fees generally applicable to a broad class of
property owners." In the California appellate court’'s October 2022 opinion, the court relied on California
Supreme Court precedent holding that Nollan/Dolan scrutiny applies to development fees imposed “on an
individual and discretionary basis,” rather than “generally or ministerially.”*® The court held that the traffic
impact fee imposed on Sheetz was only subject to the “reasonable relationship” test embodied in
California’s Mitigation Fee Act,™ and affirmed the trial court ruling that the fee complied with that law.?

After the California Supreme Court declined to review the appellate court’s decision, Sheetz sought
review in the US Supreme Court, which granted certiorari on September 29, 2023.#

The Supreme Court’s Decision

The Supreme Court vacated the California Court of Appeal’s ruling in a unanimous decision authored by
Justice Barrett. The Court focused on constitutional text, the history of the exercise of eminent domain
power, and the Court’s Takings Clause jurisprudence (both physical and regulatory takings cases) to
support its finding that no “legislative exemption” applies to ordinary takings rules, and that the scope of
state power to take private property without just compensation does not vary depending on the branch of
government effecting the taking.?

The Court also noted that the County, during oral argument, agreed that conditions placed on issuance of
a building permit are not exempt from Nollan/Dolan scrutiny just because a legislative body imposed
them.? However, the Court noted that state courts should consider in the first instance the question of
whether a permit condition imposed on a class of properties through legislation must be tailored with the
same degree of specificity as a permit condition targeted to a particular development.? The California
Court of Appeal did not reach this question since it concluded legislative permit conditions were
categorically exempt from Nollan/Dolan, and therefore did not conduct the Nollan/Dolan analysis.?
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Justices Sotomayor, Gorsuch, and Kavanaugh authored concurring opinions, all of which reflected that
the Court’s opinion resolved a limited question. Justice Sotomayor’s concurrence confirmed that the
threshold question of “whether the traffic impact fee would be a compensable taking if imposed outside
the permitting context and therefore could trigger Nollan/Dolan scrutiny.”? Justice Gorsuch’s concurrence
took the position that “nothing in Nollan, Dolan, or today’s decision supports distinguishing between
government actions against the many and the few any more than it supports distinguishing between
legislative and administrative actions.”?” Recognizing that future litigation over impact fees is likely, Justice
Kavanaugh'’s concurrence clarified that the opinion did not “address or prohibit the common government
practice of imposing permit conditions, such as impact fees, on new developments through reasonable
formulas or schedules that assess the impact of classes of development rather than the impact of specific
parcels of property.”?

Implications for Legislatively Imposed Impact Fees

As Justice Kavanaugh’s concurrence highlights, while the Court confirmed that impact fees are subject to
Nollan/Dolan scrutiny, the Court did not decide whether such fees are unconstitutional, or “whether a
permit condition that is imposed on a class of properties, like an impact fee, must be tailored with the
same degree of specificity as a permit condition that targets a particular development.”?

In future litigation, including on remand in this case, state courts will need to determine whether and how
legislatively imposed impact fees charged to classes of development (rather than specific properties)
survive Nollan/Dolan scrutiny.

In this case, the California Court of Appeal had determined that the County’s traffic impact fee was only
subject to the “reasonable relationship” test embodied in California’s Mitigation Fee Act, which requires
that development impact fees bear a “reasonable relationship” between the impact of the project and the
need for public improvements.* Since January 1, 2023, California public agencies have been required to
prepare a written nexus study before adopting a development impact fee (in order to demonstrate the
reasonable relationship); prior to that date, nexus studies were typically prepared by agencies, but not
compulsory.®' The Supreme Court’s opinion calls into question the Mitigation Fee Act’s “reasonable
relationship” test, and agencies will need to rethink how they conduct nexus studies, and whether current
statutory requirements for nexus studies suffice for the fees to survive Nollan/Dolan scrutiny. The decision
also invites future litigation across California challenging legislatively imposed development impact fees
under the Mitigation Fee Act, arguing that they are an unconstitutional exaction.

The Sheetz decision has the potential to significantly delay permitting timelines to the extent that localities
must take an individual, tailored approach to evaluating permit fees imposed via legislation, such as traffic
impact fees. Latham & Watkins will closely monitor developments in this area of the law.
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