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Two Years in Review: Rehearing Petitions in 
Patent Cases
By Gabriel K. Bell, Ashley M. Fry and Kevin N. Zhang

The U.S. Court of Appeals for the Federal Circuit 
has not granted a petition for en banc rehearing 

in a patent case in more than six years.1 In 2021 and 
2022, the court granted only a handful of petitions 
for panel rehearing in patent cases. Notwithstanding 
the overall low success rate of rehearing petitions, 
the Federal Circuit is more likely to call for a 
response to a petition when an amicus curiae files 
a brief in support of the petitioner. Whether or not 
this impact is causal (or merely correlative), it sug-
gests that parties seeking rehearing are well-advised 
to muster amicus support.

This article provides a brief overview of the 
Federal Circuit’s rehearing procedures, examines 
how the court has acted on petitions for panel 
rehearing and/or en banc rehearing filed in 2021 
and 2022, and presents key takeaways for parties and 
interested industry players.

OVERVIEW OF FEDERAL CIRCUIT’S 
REHEARING PROCEDURES

This section describes the nuts and bolts of the 
Federal Circuit’s rehearing procedures.

A petition for rehearing is an optional procedure 
available to parties after the Federal Circuit enters 
judgment in an appeal.2 A party can either ask for 
panel rehearing (by the original three-judge panel) 
or en banc rehearing (by the full Federal Circuit) – 
or both.3 Petitioners seeking panel rehearing must 
state “with particularity” each point of law or fact 
that the court has overlooked or misapprehended.4

Petitioners seeking en banc rehearing must state 
that either (a) the panel decision is contrary to 
Supreme Court or Federal Circuit precedent such 
that en banc consideration is necessary “to secure 
or maintain uniformity of the court’s decisions,” or 
(b) the appeal involves “a question of exceptional 
importance.”5

Once filed, rehearing petitions go through 
a two-stage review process. At the first stage, the 
court distributes all rehearing petitions to the 
panel, regardless of whether the petition is styled 
as a petition for panel rehearing, a petition for en 
banc rehearing, or a combined petition for panel 
and en banc rehearing.6 The panel has 10 working 
days – roughly two weeks – to consider whether to 
act on the petition.7 Any single panel member may 
invite a response from the non-petitioning parties, 
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i.e., calling for a response.8 After the court receives 
a response, the panel has another 10 working days 
to consider whether to grant or deny the rehearing 
petition.9 If no panel member calls for a response or 
if a majority of the panel does not vote to grant, the 
panel rehearing petition fails.10

Then, if the petition requests en banc action, 
the court proceeds to the second stage and distrib-
utes the petition to the active judges of the court.11 
The full court also has 10 working days to con-
sider whether to call for a response, and any single 
judge may do so.12 If no one calls for a response, 
the en banc rehearing petition fails as a matter of 
course.13 If a response is requested and filed, the full 
court then has 10 more working days to consider 
whether to initiate a poll on en banc rehearing.14 
Any single judge may request a poll, but a majority 
of the active judges must vote to rehear the appeal 
en banc in order for the petition to be granted.15 At 
any point in the second stage, the panel may retrieve 
the petition from the full court, and the two-stage 
review process repeats.16

The Federal Circuit Rules permit amici cur-
iae to seek leave to file amicus briefs in support of 
the petitioner, the respondent, or neither party.17 
Motions for leave to file must be accompanied by 
the amicus curiae’s brief.18 If, at either stage, the 
court grants rehearing, it might simply reissue a 
revised decision, or call for additional briefing and/
or oral argument before issuing another decision.19

REHEARING PETITIONS IN 2021 
AND 2022

In 2021 and 2022, the Federal Circuit received 
and resolved 129 petitions for panel rehearing, en 
banc rehearing, or both in patent cases.20 The court 
called for a response to 45 of the 129 petitions – 
approximately 35%. But the court granted, at least 
in part, only six petitions – a grant rate of about 
4.7%. All six were petitions for panel rehearing.

Comparing the two years, the number of peti-
tions for rehearing of patent cases decreased from 79 
petitions in 2021 to 50 petitions in 2022.21 At the 
same time, the number of calls for a response stayed 
roughly the same – 24 in 2021 and 21 in 2022. 
Ultimately, as seen in Table 1, the court granted one 
panel rehearing petition in 2021 and five in 2022. 
Each of those grants occurred after a call for response.

Overall, in 2021 and 2022, the court took an 
average of 44.7 ± 28.9 days to rule on a rehear-
ing petition.22 As one would expect, the court ruled 
much more quickly on petitions that were denied 
without a call for a response (30.9 ± 8.8 days) than 
it did on petitions that were denied after a call for a 
response (67.2 ± 28.6 days) or the six petitions that 
it granted after a call for response (91.0 ± 64.5 days).

In the 45 cases in which the court called for a 
response, it generally did so 17.5 ± 11.8 days after the 
filing of the rehearing petition. Eighteen of these 45 
calls for a response (or 40%) occurred within 14 days 
after the filing of the rehearing petition (i.e., dur-
ing the first stage of the court’s review process, when 
the panel reviews the petition).23 In 2021 and 2022, 
the quickest call for a response was the same day as 
the filing of the petition, and the slowest call for a 
response was 52 days after the filing of the petition.

As seen in Table 2, the court’s pace in calling for 
a response and ruling on a petition did not vary 
significantly between 2021 and 2022:

The Amicus Effect
Based on our review of rehearing petitions in 

patent cases in the last two years, the Federal Circuit 
is more likely to call for a response in cases with an 
amicus brief filing than in cases without. However, 
no amicus briefs were filed in support of the six 
petitions that were granted.

In 2021 and 2022, amici curiae filed briefs sup-
porting the petitioner in 18 patent cases and sup-
porting the respondent in one patent case. In five of 
the 19 cases (including the case with an amicus brief 
supporting the respondent), the Federal Circuit 
called for a response to the petition for rehearing 
before any amicus curiae moved for leave to file 
an amicus brief. For these five cases, therefore, the 
amicus brief(s) obviously could not have encour-
aged the court to call for a response.

Of the remaining 14 cases with at least one 
amicus brief filing, the court called for a response in 
10 cases – a call rate of about 71.4%. By contrast, in 

Table 1

Year Petitions 
(Grants/Total)

Calls for 
Response   

(Calls/Total)
2021 1 / 79 (1.3%) 24 / 79 (30.4%)

2022 5 / 50 (10.0%) 21 / 50 (42.0%)

Both (2021 
and 2022)

6 / 129 (4.7%) 45 / 129 (34.9%)
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the 110 cases with no amicus brief filing, the court 
called for a response in only 30 cases – a call rate of 
about 27.3%.24 That is a stark difference, although 
whether the relationship is causal or correlative – or 
a bit of both – is unclear. On the other hand, there 
were no amicus briefs in the six granted petitions.

THE SIX GRANTED PETITIONS FOR 
PANEL REHEARING

The grounds for rehearing asserted in the six 
granted petitions reinforce the Federal Circuit’s 
general stance that rehearing petitions are rarely 
successful.25 Again, these six represent 4.7% of all 
rehearing petitions in patent cases that the Federal 
Circuit received and resolved in 2021 and 2022. 
For the majority of these six petitions, the basis for 
the court’s grant appears to be reasons other than a 
rote recitation of previously presented and rejected 
arguments.

In three of the six petitions, after the petitioner 
identified discrete factual or legal errors in the panel 
opinion – “point[s] of law or fact that . . . the court 
has overlooked or misapprehended”26 – the panel 
granted (at least in part) the rehearing petition and 
issued a modified opinion, albeit reaching the same 
outcome. These three cases are:

• Nature Simulation Systems Inc. v. Autodesk, Inc., No. 
20-2257

○ Original Opinions: A panel reversed a district 
court ruling of invalidity for indefiniteness 
and remanded for further proceedings.27 One 
panel member dissented.28

○ Grounds for Rehearing: The petitioner iden-
tified and took issue with specific language 

in the original majority decision about (1) 
the deference accorded to U.S. Patent and 
Trademark Office (PTO) examiner deter-
minations of definiteness during prosecution 
and (2) the relevance of written description, 
enablement, and best mode to the indefinite-
ness inquiry.29

○ Modified Opinions: The same panel issued 
modified majority and dissenting opinions.30 
The modified majority opinion removed the 
specific language objected to in the rehear-
ing petition and bolstered the disposition with 
additional reasoning, to which the dissent 
responded.31

• Polygroup Ltd. MCO v. Willis Electric Company, 
Nos. 21-1401, -1402

○ Original Opinions: A panel reversed-in-part, 
vacated-in-part, and remanded a Patent Trial 
and Appeal Board (PTAB) final written deci-
sion of patentability.32 One panel member dis-
sented in part.33

○ Grounds for Rehearing: The petitioner objected 
to the inclusion of an unappealed patent 
claim in the original opinions’ list of reviewed 
claims.34

○ Modified Opinions: The same panel of judges 
issued modified majority and dissenting in 
part opinions removing references to the 
unappealed patent claim.35

• Edgewell Personal Care Brands v. Munchkin, Inc., 
No. 20-1203

Table 2

Year

Time From 
Petition to Call 
for Response 
(Days)

Time From Petition to Ruling (Days)

Denials With
No Call for 
Response

Denials After 
Call for Response

Grants After
Call for 
Response All Petitions

2021 15.5 ± 12.1   
(n = 24)

31.9 ± 8.2   
(n = 55)

73.8 ± 34.3   
(n = 23)

49.0 ± 0.0   
(n = 1)

44.3 ± 27.3   
(n = 79)

2022 19.7 ± 11.3   
(n = 21)

29.1 ± 9.6   
(n = 29)

57.6 ± 13.6   
(n = 16)

99.4 ± 68.4   
(n = 5)

45.2 ± 31.5   
(n = 50)

Both (2021 
and 2022)

17.5 ± 11.8   
(n = 45)

30.9 ± 8.8   
(n = 84)

67.2 ± 28.6   
(n = 39)

91.0 ± 64.5   
(n = 6)

44.7 ± 28.9   
(n = 129)
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○ Original Opinion: A panel vacated-in-part, 
reversed-in-part, and remanded a dis-
trict court’s grant of summary judgment of 
noninfringement.36

○ Grounds for Rehearing: The petitioner asserted 
that the panel overlooked its arguments on an 
additional, independent basis for affirming the 
district court’s grant of summary judgment of 
noninfringement.37

○ Modified Opinion: The same panel of judges 
issued a modified opinion disposing of the 
purportedly overlooked argument.38

In a fourth granted petition, the outcome like-
wise did not change. There, the petitioner identified 
a conflict of interest with one of the judges on the 
initial panel that summarily affirmed under Federal 
Circuit Rule 36(a).39 Two judges on the panel 
recused, and the court constituted a new panel that 
issued a short, non-precedential per curiam opin-
ion affirming.40 The newly constituted panel also 
admonished the petitioner for its delay in raising 
the conflict until after oral arguments and entry of 
judgment in the appeal.41

The remaining two granted petitions are the 
only ones that changed the outcome. In one, a panel 
affirmed a PTAB final written decision of patent-
ability solely based on its affirmance in a companion 
appeal of a district court judgment that overlapping 
claims of the same patent were invalid for lack of 
written description.42 The petitioner asserted that 
the court should have vacated the PTAB final 
written decision because, in these circumstances, 
the appeal was moot.43 The panel agreed with the 
petitioner and issued per curiam orders vacating 
the original opinion and the PTAB final written 
decision.44

Filing an amicus brief in support of a 
petitioner is a good way for non-parties 
to draw the Federal Circuit’s attention 
to particular issues.

In the other case, an initial panel ruled 2-1 to 
affirm a district court judgment finding written 
description support for a negative limitation.45 
Following the rehearing petition and response (and 

one panel member’s retirement), a modified panel 
ruled 2-1 to reverse the district court judgment.46

TAKEAWAYS FOR PETITIONERS/
PARTIES THAT LOSE ON APPEAL

Petitioners face a steep uphill climb when trying 
to convince a panel or the full court to rehear their 
case. Securing a different outcome is even more dif-
ficult. Indeed, in the past two years, petitioners in 
only two patent cases persuaded the court to reach 
a different result.

Petitioners should refrain from viewing rehear-
ing petitions as a second chance to present their best 
arguments on appeal. Indeed, several members of 
the court have urged litigants to be more selective.47 
General disagreements with the panel’s application 
of the law to facts or exaggerated conflicts with 
precedent are unlikely to gain traction.

TAKEAWAYS FOR RESPONDENTS/
PARTIES THAT WIN ON APPEAL

If at least one judge is interested in a rehear-
ing petition, parties that prevail on appeal should 
expect a call for a response within a few weeks of 
the filing of the rehearing petition. Responses pro-
vide a valuable opportunity to counterbalance the 
petitioner’s (and any amicus curiae’s) framing of the 
panel opinion.

In any event, the vast majority of petitions are 
denied, even when the court calls for a response. In 
such cases, the petition is typically denied within 
two or three months after the petition is filed. If the 
court does not call for a response, the denial typi-
cally takes about one month.

TAKEAWAYS FOR INTERESTED 
INDUSTRY PLAYERS

Filing an amicus brief in support of a petitioner 
is a good way for non-parties to draw the Federal 
Circuit’s attention to particular issues. The court is 
generally receptive to receiving amicus briefs, and the 
court appears more willing to call for a response to a 
rehearing petition if an amicus brief has been filed.

CONCLUSION

• In 2021 and 2022, the U.S. Court of Appeals for 
the Federal Circuit called for a response to more 
than one-third of rehearing petitions filed in pat-
ent cases, but granted fewer than 5% of them.
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• The court called for a response in more than 
70% of cases with at least one amicus brief in 
support of the petitioner.

• The court granted panel rehearing in only six 
patent cases, and only changed its disposition 
twice.

• The court did not grant en banc rehearing in any 
patent case.
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