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*the analysis below sets out the relevant considerations from an English law perspective

NO YES

A. The Doctrine of Frustration
Is it possible to argue (based on the 
terms of the contract and the 
applicable factual background) that 
performance of the contract has been 
rendered impossible, illegal or 
radically different from what was 
contemplated by the parties when they 
entered into the contract? If so, 
consider the following:
 The purpose that is frustrated must 

have been substantial, i.e. it must 
be so fundamental that, without it, 
the transaction would have made 
little sense. It is not enough that the 
transaction has become less 
profitable; generally, economic 
harm does not excuse 
performance. 

 Frustration will not override 
contractual terms or apply if:
I. parties contractually agreed the 

consequences of the 
supervening event (e.g. by a 
force majeure clause); 

II. the event was self-induced or 
foreseeable at the time of the 
contract (so consider the date 
the contract was entered and 
the state of COVID-19 at that 
point);

III. an alternative method of 
performance is possible;

IV. performance has become more 
expensive; or 

V. the cause of the frustration was 
the result of a failure by one of 
the parties’ suppliers. 

 If the contract is found to be 
frustrated, it will automatically be 
discharged and sums paid are 
recoverable, taking into account the 
benefit received. Consider whether 
this is a desirable outcome before 
relying on this doctrine.

B. Material Adverse Effect or 
Material Adverse Change 
(together, “MAC”)
Does the contract contain a MAC 
clause? If so, consider the following:
 What is the scope of the clause? 

How is “Material Adverse 
Change/Effect” defined? Does the 
clause specify the threshold to be 
considered “materially adverse”?

 What factual circumstances or 
events can be relied upon to assert 
that there has been a “materially 
adverse” impact on the commercial 
relationship envisaged by the 
contract? Has there been an effect 
on operations, revenues, or future 
prospects?

 Keep a record of losses or 
diminished financial prospects in 
relation to the outbreak from 
January 2020 onwards. 

 Pre-existing circumstances are 
likely excluded from consideration.

 MAC clauses typically have carve-
outs that allocate general market 
risks to a specific party. Consider if 
pandemics are one such carve-out.

 Unless the clause is unambiguous, 
courts may look to external 
evidence to determine parties’ 
intent.

 What are the commercial  
implications of relying on this 
clause? Are there any 
disadvantages of doing so?

 What notices have to be given 
under the terms of the MAC?

 What is the mechanism to resolve 
disputes around whether the 
clause has been validly invoked?

 Remedies: what contractual 
remedies are provided if a MAC 
has occurred? 
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Does it refer to a 
government intervention 
/ changes in 
government policy?

Consider the facts 
being relied upon to 
engage such wording

Is there any applicable 
or “catch-all” wording 
which might assist, e.g. 
“acts of God” or “other 
similar cause beyond 
the parties’ control”?

Consider the facts 
being relied upon to 
engage such wording

Consider the following practicalities if relying 
on a force majeure clause:
 What notices have to be given to obtain 

the protection of the clause?
 What  is the scope/effect  of the 

protection given by the clause?
 Will relying on the clause in one contract 

create any tension with insisting on a 
counterparty’s performance of another 
contract?

 What is the mechanism to resolve 
disputes around whether the clause has 
been validly invoked?

 The party seeking to rely on the clause 
must establish that the force majeure 
event wholly prevented or hindered 
performance of their contractual 
obligations. The party should therefore
collect documentary evidence: (i) in 
support  of the occurrence of any force 
majeure event; (ii) as to how the force 
majeure event has caused interruption to 
the performance of the contract; and (iii) 
the ongoing impact of the force majeure 
event.

 Plan in advance steps to avoid or 
mitigate the consequences of COVID-19. 

 Consider the consequences of making a 
force majeure declaration; could it lead to 
relief from performance, eventual 
termination of the contract or potentially 
cause long-term disadvantages to your 
business, e.g. cash flow problems?

 Closely monitor the development of 
COVID-19, government orders, and 
conduct of other businesses in the same 
space. 

NO YES

None of these remedies are straightforward to establish and so the risk of unsuccessfully asserting these remedies should be 
carefully considered, especially given that it might put a party in breach of contract thereby giving its counterparty a right to claim 
damages or terminate the contract.
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Consider the 
following options:

Does the contract contain a force majeure clause?

Does the force majeure clause expressly refer to: 
epidemic, pandemic or contagious disease?

Review applicable insurance policies.
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