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California Supreme Court Decision Could Allow for Greatly 
Expanded Personal Jurisdiction 

The California Supreme Court’s recent opinion on specific jurisdiction may have far-
reaching consequences for future actions brought in the state. 
In the recently published opinion in Bristol-Myers Squibb Co. v. Superior Court (Anderson),1 the California 
Supreme Court extended the reach of California jurisdiction over out-of-state defendants to 
unprecedented lengths. The Court found that non-California plaintiffs may be entitled to bring claims in 
California courts against non-California defendants, even when those claims arise wholly in other states. 
In particular, specific jurisdiction may be found when a defendant undertakes a “single, coordinated, 
nationwide course of conduct” that gives rise to claims by both California and out-of-state plaintiffs, 
regardless of whether any specific plaintiff’s claim arises from the defendant’s actions in California.2 

Bristol-Myers Squibb’s far reaching holding implies that any action based on national marketing and 
distribution of pharmaceuticals may now be brought in California. For plaintiffs seeking California’s 
perceived plaintiff-friendly forums, the decision also implicates a variety of other multi-plaintiff cases. 
However, the US Supreme Court may review the new specific jurisdiction rule, so its implications may be 
short-lived. 

California Supreme Court Expands Personal Jurisdiction 
The defendant, Bristol-Myers Squibb Co. (BMS), a pharmaceutical manufacturer incorporated in 
Delaware and headquartered in New York, conducts the bulk of its business, manufacturing, and 
research outside of California. In eight separate complaints filed in the San Francisco Superior Court, the 
678 plaintiffs, most of whom resided outside of California, claimed that they had been injured by BMS’s 
pharmaceutical product, Plavix, which was researched, tested, manufactured and predominately 
purchased outside of California. BMS moved to quash the summons on the ground that the California 
court did not have personal jurisdiction. The trial court denied the motion. BMS petitioned for a writ of 
mandate, and the Court of Appeal denied the writ, also finding that California courts may exercise specific 
jurisdiction over BMS because of its activities in California. BMS then appealed to the California Supreme 
Court. 

In its decision, the California Supreme Court first considered whether BMS’s contacts with California were 
sufficient for general jurisdiction. Relying on the US Supreme Court’s recent decision in Daimler AG v. 
Bauman,3 the Court rejected the theory that BMS was subject to general jurisdiction in California solely 
based on the volume of its sales and marketing activities there, because its operations were much more 
extensive elsewhere in the United States.4 “Although the company’s ongoing activities in California are 
substantial, they fall far short of establishing that [it is] at home in this state for purposes of general 
jurisdiction.”5 The Court went on to state that “to conclude that BMS may be sued in California on any 
cause of action, whether or not related to its activities here, under a theory of general jurisdiction, would 
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be to extend globally the adjudicatory reach of every state in which the company has significant business 
operations.”6 

The Court next considered the question of whether California courts had specific jurisdiction over BMS to 
hear the claims of the out-of-state plaintiffs, given that those claims arose outside of California.7 Relying 
on one of its prior decisions, Vons Companies, Inc. v. Seabest Foods, Inc.,8 the Court considered whether 
BMS had sufficient minimum contacts with California and whether specific personal jurisdiction would 
violate traditional notions of fair play and substantial justice.9 In Vons, the Court used a “sliding scale” test 
to determine whether specific jurisdiction is fair so that “the more wide ranging the defendant’s forum 
contacts, the more readily is shown a connection between the forum contacts and the claim.”10 As the 
Bristol-Myers Squibb majority noted on several occasions, under this test “[a] claim need not arise directly 
from the defendant’s forum contacts in order to be sufficiently related to the contact to warrant the 
exercise of specific jurisdiction.”11 

Although California was not the locus of the injuries, the Court found that BMS’s business conducted in 
California, and specifically its national advertising and distribution scheme, gave the alleged harms a 
sufficient connection with the state for California state courts to adjudicate the claim of every plaintiff 
nationwide.12 The Court concluded that:  

Both the resident and non-resident plaintiffs’ claims are based on the same allegedly 
defective product and the assertedly misleading marketing and promotion of that product, 
which allegedly caused injuries in and outside the state. Thus, the non-resident plaintiffs’ 
claims bear a substantial connection to BMS’s contacts in California. BMS’s nationwide 
marketing, promotion, and distribution of Plavix created a substantial nexus 
between the non-resident plaintiff’s claims and the company’s contacts in 
California concerning Plavix.13 

Implications of New Specific Jurisdiction Rule 
Following Bristol-Myers Squibb, pharmaceutical companies and other manufacturers of consumer 
products can expect that plaintiffs nationwide will try to bring against them claims in California, regardless 
of whether the company is subject to general jurisdiction in California, as long as the company engages in 
a “single nationwide marketing and distribution effort.”  

But the holding of Bristol-Myers Squibb is not limited to pharmaceutical and product liability suits. The 
expanded specific jurisdiction rule could mean that other types of lawsuits arising out of a nationwide, 
coordinated course of conduct can now be brought in California. The question of what constitutes a 
nationwide coordinated effort is left unanswered by the Bristol-Myers Squibb majority, but the Court’s 
description of a nationwide “marketing, promotion, and distribution”14 effort and its rationale arguably 
extends to any lawsuit based on an activity conducted in multiple states. This would appear to implicate 
most large national and international companies. 

By way of example, privacy actions arising from nation-wide data breaches, lawsuits arising out of multi-
state banking practices — including fraud and consumer protection claims — and false advertising and 
unfair business practices actions alleging regional or national impacts can theoretically now be brought in 
California, instead of the defendant’s home state. And under Bristol-Myers Squibb, this is the case even if 
the vast majority of the plaintiffs have never set foot in California. 

On its face, Bristol-Myers Squibb appears to limit its holding to actions in which at least one California 
resident is a plaintiff.15 However, most of the reasoning of the case extends beyond this limitation and 
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would apply to actions in which no California resident is a plaintiff. For example, the Court reasoned that 
BMS “embraced” the risk of suit in California by engaging in a single nationwide marketing and 
distribution effort.16 This logic applies whether or not a California resident actually joins in the suit against 
a defendant. 

The Court did discuss the effects of the in-state plaintiffs when considering whether the exercise of 
specific jurisdiction was reasonable — a requirement for specific jurisdiction.17 The Court noted that the 
presence of California plaintiffs decreased the additional burden on BMS, which would have to defend 
claims in California regardless of whether the court had specific jurisdiction over the out-of-state plaintiffs’ 
claims.18 The Court also noted that specific jurisdiction was reasonable because California had an interest 
in promoting efficient adjudication of the California residents’ claims, whose interest was advanced by 
consolidating the out-of-state plaintiffs’ claims.19 Whether the inclusion of a California resident plaintiff is 
an absolute requirement for the exercise of specific jurisdiction, or whether the reasonableness factor will 
be considered on a case-by-case basis remains to be seen. 

Choice of Law Issues 
Bristol-Myers Squibb also leaves open the question of whether California courts will apply California state 
law to claims brought by out-of-state plaintiffs against out-of-state defendants. In deciding whether to 
apply California law, the court must evaluate and compare the nature and strength of each potential 
jurisdiction’s interest in applying its own law, and determine which state’s interests would be most 
impaired if the its policy were subordinated to the policy of the other state.20 While California courts 
consider the governmental interests of the various jurisdictions involved in order to determine which law 
ought to be applied, this is a fact-dependent inquiry, and there may still be an increase in forum shopping 
among plaintiffs seeking to apply California law. As a result, we may see California courts applying 
California law in an increasing number of cases involving out-of-state plaintiffs. 

US Supreme Court Review 
Although the potential reach of Bristol-Myers Squibb is broad, it may be short-lived. As the dissent noted 
in Daimler AG v. Bauman, the US Supreme Court recently,  

made clear that general jurisdiction — jurisdiction to adjudicate controversies unrelated to 
the defendant’s form contacts — is not created merely by commercial contacts that are 
“continuous and systematic, but only by contacts so extensive as to render the defendant 
‘at home’ in the forum state.”21  

Eight of the nine Justices joined in the majority opinion in Daimler, with Justice Sotomayor filing a 
concurring opinion. 

In light of the Bristol-Myers Squibb Court’s use of the Vons “sliding-scale” and the failure of the claim to 
“arise out of” BMS’s activities in California, there is a potential that the US Supreme Court may see the 
case as subverting its clear directive in Daimler. If a petition for review is sought, the high court may 
decide to have the last word.  



Latham & Watkins September 21, 2016 | Number 2014 | Page 4   

 

If you have questions about this Client Alert, please contact one of the authors listed below or the Latham 
lawyer with whom you normally consult: 

Michael G. Romey 
michael.romey@lw.com 
+1.213.485.1234 
Los Angeles 
 
Jamie L. Sprague 
jamie.sprague@lw.com 
+1.213.891.7950 
Los Angeles 
 
Harrison J. White 
harrison.white@lw.com 
+1.213.891.8034 
Los Angeles 
 
 

You Might Also Be Interested In 

Generic vs. Branded Liability: Mensing Still Holds Sway 

9th Circ. Eases Way For Toxic Tort Removal To Fed. Court 

California Supreme Court Defines Scope of Advertising Injury Coverage 

Life Sciences Industry Grapples With Increasing FCPA Enforcement Activity 
 

 

Client Alert is published by Latham & Watkins as a news reporting service to clients and other friends. 
The information contained in this publication should not be construed as legal advice. Should further 
analysis or explanation of the subject matter be required, please contact the lawyer with whom you 
normally consult. The invitation to contact is not a solicitation for legal work under the laws of any 
jurisdiction in which Latham lawyers are not authorized to practice. A complete list of Latham’s Client 
Alerts can be found at www.lw.com. If you wish to update your contact details or customize the 
information you receive from Latham & Watkins, visit http://events.lw.com/reaction/subscriptionpage.html 
to subscribe to the firm’s global client mailings program. 

 

Endnotes 

                                                 
1 Bristol-Myers Squibb Co. v. Superior Court, No. S221038, 2016 WL 4506107 (Cal. Aug. 29, 2016). 
2  Id., slip op. at 24. 
3  134 S.Ct. 746 (2014). 
4  Id., slip op. at 14-15. 
5  Id., slip op. at 14. 
6  Id. 

https://www.lw.com/people/michael-romey
mailto:michael.romey@lw.com
https://www.lw.com/people/jamie-sprague
mailto:jamie.sprague@lw.com
https://www.lw.com/people/harrison-white
mailto:harrison.white@lw.com
http://wwws.lw.com/thoughtLeadership/generic-vs-branded-liability-mensing-holds-sway-until-FDA-completes-rulemaking
http://wwws.lw.com/thoughtLeadership/ninth-circuit-eases-way-for-toxic-tort-removal-to-fed-court
http://wwws.lw.com/thoughtLeadership/lw-california-decision-advertising-injury-coverage
http://wwws.lw.com/thoughtLeadership/life-sciences-industry-FCPA-enforcement
http://www.lw.com/
http://events.lw.com/reaction/subscriptionpage.html


Latham & Watkins September 21, 2016 | Number 2014 | Page 5   

                                                                                                                                                             
7  In general, California Code of Civil Procedure section 410.10 allows the state to exercise jurisdiction to the maximum extent 

permitted by the United States Constitution. Two types of personal jurisdiction exist: general, in which one can be sued within 
the state for any reason, and specific, in which one can be sued only for actions arising out of one’s contacts with the state. 

8  14 Cal. 4th 434 (1996). 
9  Bristol-Myers Squibb, slip op. at 5-6. 
10 Id., slip op. at 26 (citing Vons Companies, Inc. v. Seabest Foods, Inc. 14 Cal. 4th 434, 455 (1996)). 
11  Id., slip op. at 22 (citing Vons, 14 Cal. 4th at 452). 
12  Id., slip op. at 29. 
13  Id., slip op. at 23 (emphasis added). 
14  Bristol-Myers Squibb, slip op. at 23. 
15  Bristol-Myers Squibb, slip op. at 23. 
16  Id., slip op. at 27. 
17  Id., slip op. at 30-31. 
18  Id. 
19  Id., slip op. at 32. 
20  McCann v. Foster Wheeler, LLC, 48 Cal. 4th 68, 87-88 (2010). 
21  Bristol-Myers Squibb, dissenting slip op. at. 4-5 (internal citations omitted). 


