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Editor's Preface
Tracy Liu
Latham & Watkins LLP

Many anticipated 2025 as the year when M&A dealmaking would make a robust comeback. 
By  the  end of  2024,  the  foundation for  a  resurgence was being established,  with 
interest rates being gradually reduced across most major economies and the uncertainty 
associated with election outcomes becoming a thing of the past. Adding to the optimism 
was a strong beginning for the leveraged –nance market, which continued the momentum 
from the previous year - one of the busiest on record - although activity remained 
concentrated on re–nancings, repricings and addxons during favourable market windows. 
Additionally, there was widespread eUpectation that the new ST administration would 
create a more businessxfriendly climate and implement supportive regulatory policies, 
providing the necessary impetus for an increase in M&A dealmaking.

qhe initial optimism 'uickly faded as nervousness grew around the potential impact of the 
new ST administrationHs tariff policies. qhis culminated in sweeping tariffs announced by 
the White Douse on what was dubbed HLiberation (ayH, unleashing turmoil in the global 
e'uity and –nancial markets. Activity in the leveraged –nance markets ground to a halt in 
the aftermath of HLiberation (ayH, resulting in the shelving of deals in syndication as market 
sentiment soured and market participants grappled with the impact of the tariffxrelated 
turmoil.

As with previous episodes of market dislocation in recent years, private e'uity sponsors 
pivoted to private credit solutions to provide the certainty of eUecution, particularly for any 
M&A processes already in play. qhe syndicated market, no doubt battlexhardened from 
navigating multiple macroeconomic and geopolitical headwinds in recent years, bounced 
back very 'uickly as soon as market conditions stabilised to close out the second 'uarter 
strongly, with the market active into the start of the traditional summer lull. Dowever, 
much of the supply on offer remains centred around opportunistic activity as private e'uity 
sponsors capitalised on robust demand and pricing compression. qhe market was also 
supportive of dividend recaps, evidenced by a few jumbo crossxborder dividend recaps that 
came to market as the eUit environment remains challenging.

While rosier predictions for a return to the prex2022 glory days of M&A dealmaking have 
once again failed to materialise )at the time of writingz, the Htariff turmoilH creates both 
challenges and opportunities. As some private e'uity sponsors and corporates adopt 
a more cautious Hwait and seeH approach in response to a range of new uncertainties, 
others are seiGing compelling opportunities to ac'uire high 'uality assets or diversify into 
assets that are resistant to the vagaries of the evolving tariff landscape. Kiven the current 
comparatively more stable dealmaking backdrop in the SE and Ourope, ST players are 
increasingly seeking to eUpand their investment in the region, which should also hopefully 
translate to an uptick in deal ?ow.

Will the remainder of 2025 –nally see the much yearnedxfor boom in M&A and LBI activity’ 
Rn years past, we have sought to discuss the factors that will –nally fully unlock the M&A 
pipeline. qhis year, however, with uncertainty still lingering despite more clarity on ST trade 
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policy, let@s instead highlight the fundamental strength, depth, versatility and resilience 
of the ac'uisition and leveraged –nance market. Rt has proven resilient in successfully 
navigating shocks and challenges in recent years - including the pandemic, the invasion 
of Skraine, the fastest interest rate hikes on record, surging in?ation and heightened 
geopolitical tensions.

Moreover, it remains su<ciently ?eUible and creative to seiGe opportunities as they arise in 
the current compleU dealmaking and regulatory landscape. Rn a ?uid environment where 
market sentiment may shift rapidly, dealmakers continue to demonstrate agility, with 
competition between the syndicated and private credit markets emblematic of the market@s 
shifting sands. qhat competitive tension has transformed into collaboration in recent years, 
demonstrated by hybrid –nancing structures )where banks and private credit lenders work 
in tandem to provide a comprehensive –nancing solution for borrowers, particularly those 
pursuing top tier assets commanding high valuation multiplesz and private credit and bank 
partnerships that enable both sides to leverage their complementary strengths.

Many thanks to everyone who has contributed to this year@s edition, and a special thank 
you to Law Business =esearch. We sincerely hope that this edition of Lexology In-Depth: 
Acquisition and Leveraged Finance will be an interesting read for you in this current 
environment.

Tracy Liu tracy.liu>lw.com

Latham & Watkins LLP

Read more from this +rm on Lexology
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 RETURN TO SUMMARY

Introduction

Historically, leveraged acquisitions were typically xnanced through a mifture o- highbyield 
.onds and syndicated term loans, with ongoing working capital requirements provided 
through cash Mow or assetb.acked revolving -acilities entered into concurrently with the 
acquisition2 0ore recently, we have also seen private credit options up and down the 
capital structure, with unitranche term loans and hy.rid solutions, including pre-erred 
equity, now common sources o- xnancing -or acquisitions2 Financings utilising term 
loans and revolving -acilities are typically guaranteed .y each material wholly owned 
domestic su.sidiary o- the .orrower and secured .y su.stantially all o- the assets o- 
the .orrower and each guarantor2 For syndicated transactions, the sources o- -unding are 
.road, including collateralised loan o.ligations and other institutional lenders, retail loan 
-unds, direct lenders and commercial .anks2 According to LSEG Global Syndicated Loan 
Review, US syndicated loan market volume in 4$43 was US652' trillion, an increase o- 
38 per cent compared with 4$451s US64237 trillion2 Leveraged loans increased to US6T2' 
trillion o- syndicated volume in 4$43, a whopping TTR per cent yearboverbyear increase, 
and the highest level since 4$TR2 KBRA Direct Lending Deals reported that total volume o- 
sponsored, cashbMowb.ased direct lending in 4$43 was US65$4 .illion, more than dou.le 
the volume recorded in 4$452 

Year in review

Bhe loan market was strong in 4$43 b despite geopolitical uncertainty, the US economy 
remained resilient2 Bhe Federal Ieserve Coard cut rates in 4$43, and companies took 
advantage o- -avora.le economic conditions to lower .orrowing costs2 Iexnancing 
and repricing volume surged in the syndicated market, while dividend recaps emerged 
amid slower 0&A activity2 jn the private credit market, rexnancings and opportunistic 
transactions also drove volumes2 Healthy competition .etween the two markets led to 
spread compression, causing additional supply -rom .orrowers looking to reprice loans or 
eftend maturities2

Regulatory and tax matters

Iegulatory issues

Iegulatory concerns -or de.t xnance in the leveraged acquisition conteft typically arise 
under regulations related to authorisation and sanctions2 (ertain types o- collateral 
may also .e su.)ect to special regulations2 jn addition, there are regulatory limitations 
applica.le to certain leveraged xnance activities o- .anks2

Iequired authorisation
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Assuming the lender does no other .usiness in the United States, .eing a lender o- 
record -or commercial lending generally does not su.)ect the lender to licensing or 
other qualixcation requirements to do .usiness in the United States, although there are 
efceptions to this rule in certain states2 (ollection and en-orcement activities are more 
likely to require an entity to o.tain a licence and quali-y to do .usiness within a state2 
However, in almost all leveraged acquisition xnancing, only the administrative agent Gor 
collateral agent– will .e acting in the capacity o- the collecting or en-orcing .ank, and these 
restrictions are generally not a concern -or specixc syndicate mem.ers2

Sanctions

Federal  sanctions and antibmoney laundering laws require xnancial  institutions to 
implement due diligence procedures with respect to their customers to prevent the trans-er 
o- cash to certain prohi.ited countries and persons2

(ollateralbrelated regulations

0argin loans

j- the collateral -or the loan consists o- securities that are traded on an efchange in the 
United States, or 1margin stock1, the loan may .e su.)ect to additional restrictions2 Bhese 
restrictions, o-ten re-erred to as the 1margin regulations1, limit the amount o- a loan that 
can .e collateralised .y margin stock2 Bhe US margin regulations can also .e implicated 
.y the efistence o- arrangements that constitute indirect security over margin stock, such 
as through negative pledge provisions or other arrangements that limit a .orrower1s right 
to sell, pledge or otherwise dispose o- margin stock2

Oovernment receiva.les

With respect to collateral consisting o- receiva.les, i- the de.tor under such receiva.le 
is the US government or one o- its agencies or instrumentalities, the -ederal Assignment 
o- (laims Act will apply to an assignment o- receiva.les and the right o- the -ederal 
government to efercise setbo--2 A minority o- states have similar laws that apply to 
o.ligations o- the state or agencies or departments thereo-, and a -ew states eftend these 
rules to municipalities and other local governmental entities2

Iegulatory developments D leveraged lending guidance

jn 0arch 4$T5, the three US -ederal .anking agencies, the :;ce o- the (omptroller o- 
the (urrency G:((–, the Coard o- Oovernors o- the Federal Ieserve System GFederal 
Ieserve– and the Federal Eeposit jnsurance (orporation GFEj(– )ointly issued updated 
supervisory guidance -or xnancial institutions engaged in leveraged lending activities, 
including acquisition xnancing2 Bhe leveraged lending guidance sets -orth enhanced 
efpectations in a num.er o- areas and cautions .anks to strengthen their risk management 
o- loans to highly leveraged .orrowers2 Although di--erent US administrations since 4$T5 
have taken di--ering views on the eftent to which 1guidance1 has the same legal e--ect as 
a regulation, the initial implementation and continued application o- the leveraged lending 
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guidance has curtailed the a.ility o- entities su.)ect to regulation .y one o- the three US 
-ederal .anking agencies to commit to certain highly leveraged transactions2

Baf issues

Withholding tafes

Bhe United States generally imposes a 5$ per cent -ederal withholding taf on interest 
paid to a nonbUS lender on a de.t o.ligation o- a US person Gand certain nonbUS persons 
engaged in a trade or .usiness in the United States–2 Bhis withholding taf may .e 
eliminated Gor reduced to a lesser amount– pursuant to an applica.le income taf treaty 
.etween the United States and the country in which a lender receiving interest is resident2

Alternatively, a nonbUS lender may quali-y -or an efemption -rom US -ederal withholding 
on interest under the 1port-olio interest efemption12 Bo quali-y -or the port-olio interest 
efemptionN

T2 the de.t o.ligation must .e in 1registered -orm1 -or US -ederal income taf purposesY

42 the lender must not .e a controlled -oreign corporation related to the .orrower or a 
.ank receiving interest on an eftension o- credit entered into in the ordinary course 
o- its trade or .usinessY and

52 the lender must not own, directly, indirectly or .y attri.ution, equity representing 
T$ per cent or more o- the total com.ined voting power o- all voting stock o- the 
.orrower Gor, i- the .orrower is a partnership, T$ per cent or more o- capital or proxts 
interest o- the .orrower–2

jn addition, the port-olio interest efemption does not apply to certain contingent interest, 
such as interest determined .y re-erence to any receipts, sales, cash Mow, income or proxts 
o-, or the Muctuation in value o- property owned .y, or dividends, distri.utions or similar 
payments .y, the .orrower or a related person2

Bhe .enexcial owner o- interest generally must su.mit a properly completed jnternal 
Ievenue Service GjIS– Form Wb7CJ9bJ Gor, i- an individual, jIS Form Wb7CJ9– to claim an 
efemption or reduction availa.le under an applica.le income taf treaty or the port-olio 
interest efemption2 j- the lender is Gor is treated as– a nonbUS partnership, the lender 
generally must su.mit jIS Form Wb7j0V with required attachments2

j- interest paid to a nonbUS lender is e--ectively connected with the lender1s trade or 
.usiness in the United States, the interest will not .e su.)ect to US -ederal withholding 
as long as the lender su.mits a properly completed jIS Form Wb7 J(j Gor other applica.le 
-orm–, .ut generally will .e su.)ect to net income taf in the United States and, -or -oreign 
corporations, .ranch proxts tafes2

Additionally, withholding tafes may arise in other circumstances, including the payment o- 
various -ees Gsuch as letter o- credit -ees–, modixcations to de.t o.ligations and certain 
ad)ustments to conversion ratio on de.t o.ligations that are converti.le into stock2

An applica.le withholding agent, generally the US .orrower or the administrative agent 
under the xnancing, must collect such jIS taf -orms Gor other required documents– as a 

Acquisition and Leveraged Finance | USA E7plore on Lexology

https://www.lexology.com/indepth/acquisition-and-leveraged-finance/usa?utm_source=TLR&utm_medium=pdf&utm_campaign=Acquisition+and+Leveraged+Finance+-+Edition+12


 RETURN TO SUMMARY

.asis -or not withholding2 A withholding agent who -ails to withhold may .e lia.le -or any 
underbwithholding as well as interest and penalties related to such -ailure2

Foreign Account Baf (ompliance Act

Under provisions in the Foreign Account Baf (ompliance Act GFAB(A–, a 5$ per cent 
withholding taf may .e imposed on interest on and, su.)ect to the proposed Breasury 
Iegulations discussed .elow, gross proceeds -rom the sale, redemption, retirement or 
other disposition o- a de.t o.ligation o- a US person Gand certain nonbUS persons engaged 
in a trade or .usiness in the United States– paid to a -oreign xnancial institution or to a 
nonbxnancial -oreign entity, unlessN

T2 the  -oreign  xnancial  institution  enters  into  an  agreement  with  the  jIS  and 
undertakes certain investigation, reporting and other required o.ligationsY

42 the nonbxnancial -oreign entity either certixes it does not have any su.stantial US 
owners or -urnishes identi-ying in-ormation regarding each su.stantial US ownerY 
or

52 the -oreign xnancial institution or nonbxnancial -oreign entity otherwise qualixes -or 
an efemption -rom these rules2

Foreign xnancial institutions located in )urisdictions that have an intergovernmental 
agreement with the United States governing these rules may .e su.)ect to di--erent rules2 
FAB(A withholding taf generally applies to payments o- USbsource interest made on or 
a-ter T zuly 4$T3, and to payments o- gross proceeds -rom a sale or other disposition 
o- de.t o.ligations producing USbsource interest on or a-ter T zanuary 4$TK2 However, 
proposed Breasury Iegulations eliminate FAB(A withholding on payments o- gross 
proceeds entirely2 Bafpayers generally may rely on these proposed Breasury Iegulations 
until xnal Breasury Iegulations are issued2

Eeductions

jnterest or original issue discount accruing on an o.ligation properly treated as de.t -or 
US -ederal income taf purposes will .e deducti.le as interest or original issue discount 
accrues, su.)ect to applica.le limitations2

Bhe US taf re-orm at the end o- 4$TR enacted a new limitation on interest efpense 
deductions -or most .usinesses under which, in general, net interest deduction is limited 
to 5$ per cent o- 1ad)usted tafa.le income1 o- the relevant tafpayer2 For this purpose, 
US corporations xling a consolidated return -or US -ederal income taf purposes may .e 
treated as a single tafpayer2 For taf years .eginning a-ter 4$4T .ut .e-ore the end o- 4$43, 
1ad)usted tafa.le income1 was largely similar to earnings .e-ore interest and tafes2 For 
taf years .eginning a-ter 4$43, under the :ne Cig Ceauti-ul Cill Act G:CCCA– legislation, 
1ad)usted tafa.le income1 is largely similar to earnings .e-ore interest, tafes, depreciation 
and amortisation Gi2e2, as it originally had .een under US taf re-orm prior to efpiration in 
4$4T–2 :CCA also now applies the limitation on interest efpense deductions to capitalised 
interest Gsu.)ect to certain efceptions–2 
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j- a de.t o.ligation is issued .y a corporation with a 1signixcant original issue discount1 -or 
US -ederal income taf purposes, matures more than xve years a-ter the issue date and its 
yield efceeds certain thresholds, the de.t would .e treated as an 1applica.le highbyield de.t 
o.ligation1, in which case the original issue discount may not .e deducted until paid and 
the deduction o- a portion o- the original issue discount on the de.t may .e permanently 
disallowed2 Bhese limitations can .e avoided i- the de.t o.ligation provides -or adequate 
partial prepayments a-ter the x-th year GAHVE: catchbup payments–2

Bhere could .e other limitations on deductions i- the lender is related to the .orrower, or i- 
the de.t o.ligation is converti.le or paya.le in equity Gor equityblike– instruments2

(redit support

Historically, nonbUS a;liates that are treated as controlled -oreign corporations -or US 
-ederal income taf purposes have not provided guarantees to support the de.t o.ligations 
o- a US .orrower, .ecause such a guarantee would result in a deemed dividend o- 
earnings o- such controlled -oreign corporations to its direct or indirect US shareholders2 
jn addition, to avoid a deemed dividend, no assets o- a controlled -oreign corporation 
must .e pledged to support the de.t o.ligations o- a US .orrower related to the controlled 
-oreign corporation, and only up to twobthirds o- the voting stock o- a xrstbtier controlled 
-oreign corporation should .e pledged in support o- such de.t o.ligations2 A controlled 
-oreign corporation generally means a -oreign corporation that is directly or indirectly or 
.y attri.ution owned, in the aggregate, .y more than 8$ per cent G.ased on vote or value– 
.y US shareholders2 A US shareholder in this conteft generally means a shareholder that 
is a US person and owns at least T$ per cent o- the -oreign corporation G.y vote or value–2

Bhe US taf re-orm at the end o- 4$TR and su.sequent guidance issued .y the Breasury, 
however, opened possi.ilities -or o.taining credit support -rom a controlled -oreign 
corporation without causing material adverse taf consequences arising -rom a deemed 
dividend Gdiscussed a.ove–2 0ore specixcally, Breasury Iegulations issued in 0ay 4$TK 
e--ectively turned o-- the deemed dividend rule in respect o- earnings o- a -oreign 
su.sidiary that is a controlled -oreign corporation G(F(– when the -oreign su.sidiary 
guarantees or provides certain pledges in support o- de.t o- a related US .orrower to 
the eftent any deemed dividend could have qualixed -or deductions -or -oreignbsource 
dividends allowed under the US taf re-orm2 Such deductions generally may .e allowed 
provided that the -ollowing conditions are metN

T2 the US corporate .orrower Gor its US corporate a;liate that owns the relevant 
-oreign su.sidiary– satisxes a onebyear holding period requirement Gand this 
requirement may .e satisxed retrospectively, .y continuing to own the (F( a-ter 
the date o- the deemed dividend–Y

42 the dividend is not a 1hy.rid dividend1 Ggenerally, a dividend -or which the -oreign 
su.sidiary would receive a deduction or other taf .enext with respect to tafes 
imposed .y a -oreign country had the -oreign su.sidiary paid an actual dividend–Y 
and

52 the dividend is -oreign source Ggenerally meaning the -oreign su.sidiary does not 
own a US .usiness or US assets–2
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Security and guarantees

Ouarantees

Ouarantees o- o.ligations typically are provided .y all material wholly owned domestic 
su.sidiaries and the direct parent Gi- any– o- the .orrower2 Eepending on the .usiness 
deal, nonbwholly owned su.sidiaries also may serve as guarantors, though that is less 
common2 While there are corporate limitations on the value o- guarantees .y su.sidiaries 
o- the o.ligations o- their parent entities, these limitations typically do not a--ect the 
taking o- guarantees, only potentially the value thereo- in an en-orcement or .ankruptcy 
proceeding2 9evertheless, particularly in the case o- nonbwholly owned su.sidiaries, the 
organisational documents o- guarantors should .e reviewed to ensure that any guarantees 
are within the capacity o- the guarantor2 jn the case o- a guarantee that is required .y the 
principal o.ligation and is .eing issued contemporaneously with the principal o.ligation, 
separate consideration to the guarantor is not required under 9ew Vork law nor the law o- 
many other states, although laws may vary among the states2 Where the guarantee is not 
contemporaneous with the principal o.ligation, 9ew Vork law provides that such guarantee 
is en-orcea.le as long as any consideration is recited in the guarantee and proven to have 
.een given, and would .e valid consideration efcept -or at the time that it was given2[1] Bhe 
Iestatement o- the Law GBhird–, Suretyship and Ouaranty takes a similar position, .ut not all 
states -ollow this approach and in some states separate consideration may .e required -or 
a guarantee, particularly one efecuted a-ter the primary o.ligation2 For efample, Section 
4RK4 o- the (ali-ornia (ivil (ode provides thatN

Where a suretyship o.ligation is entered into at the same time with the 
original o.ligation, or with the acceptance o- the latter .y the creditor, and 
-orms with that o.ligation a part o- the consideration to him, no other 
consideration need efist2 jn all other cases there must .e a consideration 
distinct -rom that o- the original o.ligation2

jn addition, as noted a.ove, efcept in somewhat limited circumstances, .ecause o- the 
potential adverse taf consequences arising under the US Baf (ode, su.sidiaries organised 
outside o- the United States generally do not provide guarantees o- o.ligations o- a US 
.orrower2

Whether the guarantee is immediately en-orcea.le would depend on the terms o- the 
guarantee2 A guarantee o- collection Gwhich is uncommon– would generally require the 
holder o- the guaranteed o.ligation to xrst efhaust its remedies against the principal 
o.ligor prior to seeking payment -rom the guarantor Gunless the principal o.ligor is 
insolvent or the su.)ect o- an insolvency proceeding–2 jn contrast, guarantees o- payment, 
which are much more typical, do not require the holder o- the guaranteed o.ligation to 
pursue its remedies against the principal o.ligor prior to seeking to en-orce the guarantee2 
j- the secured o.ligations include hedging o.ligations, the guarantor must quali-y as an 
1eligi.le contract participant1 GJ(P– to guarantee the hedging o.ligations2 An J(P includes, 
among other things, a corporation, partnership or other entity thatN

T2 has total assets efceeding US6T$ millionY or
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has a net worth efceeding US6T million and enters into a swap in connection with 
the conduct o- the entity1s .usiness or to manage the risk associated with an asset 
or lia.ility owned or incurred or reasona.ly likely to .e owned or incurred .y the 
entity in the conduct o- the entity1s .usiness2

Bypically, .oth the guarantee and the security agreement will efclude any swap o.ligations 
o- any person that is not an J(P2

Security

Security interests are most commonly taken over su.stantially all assets Gother than real 
property– in a single security agreement2 Bhese assets may include general intangi.les, 
including contract rights and intellectual property, accounts receiva.le, goods, including 
equipment, mova.le assets and inventory, securities and securities accounts and cash 
deposits2 Bhe single security agreement typically is under the law o- the state that governs 
the loan agreement, although the assets intended to .e covered .y the security agreement 
may .e located outside o- the state2 Such security interests can, and typically do, also 
eftend to a-terbacquired assets2 jnterests in real property, whether owned or leased, need 
to .e addressed in separate mortgage agreements en-orcea.le under the state in which 
such real property is located2 Iegardless o- the type o- security interest, the scope o- the 
secured claim or guaranteed o.ligation can .e a single claim, or a multitude o- present 
or -uture claims, or .oth2 Bo speci-y -uture secured claims or guaranteed o.ligations, a 
general description would su;ce provided that these claims are reasona.ly identixed and 
determina.le2 Bhe per-ection method -or each type o- these security interests is discussed 
in more detail .elow2 jt is essential to .ear in mind that certain transactions, collateral 
and grantors are efcluded -rom the Uni-orm (ommercial (ode GU((– either in whole or in 
part2 For efample, in most cases, per-ection o- a security interest in titled motor vehicles 
will require compliance with the applica.le state motor vehicles laws2 With respect to 
motor vehicles titled in 9ew Vork, a lien may .e noted on the title .y xling the appropriate 
documents with the (ommissioner o- the 9ew Vork State Eepartment o- 0otor /ehicles2

(reation and per-ection

Bo create a valid security interest in those categories o- collateral governed .y the U((, 
a grantor must efecute or authenticate a written or electronic security agreement that 
provides an adequate description o- the collateral2 Bhe grantor must have rights in the 
collateral or the power to trans-er such rights, and value must .e given2 A security interest 
in most types o- collateral governed .y the U(( may generally .e per-ected .y the xling 
o- a notice xling under the U((, re-erred to as a U(( xnancing statement2 Although, 
as descri.ed .elow, certain assets may require actions .eyond the xling o- a xnancing 
statement, in many large transactions .orrowers are a.le to limit the lender1s a.ility 
to per-ect the security to the xling o- U(( xnancing statements, domestic intellectual 
property xlings and the possession o- certain equity interests and perhaps large dollar 
instruments2

Ieceiva.les
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jn addition to the general rules set -orth a.ove, i- the receiva.le is evidenced .y an 
instrument or chattel paper Ga receiva.le secured .y a specixc good, such as a loan 
secured .y a particular automo.ile, or a lease o- specixc goods, such as a lease o- 
an automo.ile–, per-ection .y possession or control o- the instrument or chattel paper 
is pre-era.le to per-ection .y a U(( xnancing statement as possession or control may 
entitle the secured party to higher priority and protect the secured party -rom third parties 
acquiring .etter rights in the collateral2 Possession means physical possession o- the 
original instrument or tangi.le written chattel paper .y the secured party or an agent o- 
the secured party Gthe grantor cannot .e the agent o- the secured party -or purposes o- 
per-ection .y possession–2 jn the case o- a chattel paper that efists solely in electronic 
-orm, an electronic equivalent o- possession known as 1control1 is legally possi.leY however, 
the rules are complef and counsel should .e consulted i- this method o- per-ection is 
desired2 As noted earlier, i- the underlying o.ligor is a -ederal, state or local governmental 
entity, compliance with various special laws applica.le to these o.ligors may .e necessary 
or advisa.le2 Iecent revisions to the U(( discussed .elow, which are currently in e--ect in 
roughly hal- o- states and pending in several others, also permit the creation o- controlla.le 
accounts and controlla.le payment intangi.les, which may .e per-ected .y control2

0ova.le assets and inventory

(onsistent with the general rule, a security interest in inventory and equipment generally 
is per-ected .y the xling o- a U(( xnancing statement2 For most US corporations, limited 
lia.ility companies and limited partnerships, the U(( xnancing statement would .e xled in 
the )urisdiction in which that entity was -ormed, although there are efceptions -or certain 
entities and collateral2

Securities and securities accounts

Unlike most other collateral, an oral security agreement with respect to securities and 
securities accounts can .e su;cient in certain circumstancesY however, such agreements 
are efceedingly rare, and a written or electronic security agreement is customary and 
advisa.le2 Bhe U(( provides separate per-ection rules -or each o- the three methods 
.y which a grantor may hold securities2 A grantor may hold securities in the -orm o- 
certixcated securities issued directly to the grantor .y the issuer o- the security2 Bhis is a 
common way -or a parent corporation to hold shares in a su.sidiary corporation2 Per-ection 
o- a security interest in a certixcated security can .e accomplished .y either the xling o- a 
U(( xnancing statement or .y the secured party taking physical possession o- the original 
share certixcate either directly or through an agent o- the secured party Gthe grantor cannot 
.e the agent o- the secured party -or purposes o- per-ection .y possession–2 Per-ection .y 
possession o- the share certixcate is pre-era.le to per-ection .y a U(( xnancing statement 
as possession entitles the secured party to higher priority, and may protect the secured 
party -rom third parties acquiring .etter rights in the collateral2 Although an endorsement 
is not required -or per-ection, there can .e additional priority advantages -rom o.taining 
an endorsement, and the endorsement can help -acilitate any disposition o- the security 
upon -oreclosure2 jt is customary -or the share certixcate to .e delivered to the secured 
party accompanied .y a stock trans-er power duly efecuted in .lank2
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Another method o- holding securities is in the -orm o- uncertixcated interests registered 
directly on the .ooks and records o- the issuer o- the security or a trans-er agent on 
.ehal- o- the issuer2 Per-ection o- a security interest in uncertixcated securities can .e 
accomplished .y either the xling o- a U(( xnancing statement or .y the secured party 
o.taining control thereo-2 (ontrol can .e achieved .y the secured party entering into 
an agreement with the issuer where.y the issuer agrees that it will comply with the 
instructions originated .y the secured party directing the trans-er or redemption o- the 
security without -urther consent .y the grantor2 (ontrol can also .e achieved .y the secured 
party .ecoming the registered owner o- the uncertixcated securities, although that is less 
common2 Per-ection .y control is pre-era.le to per-ection .y a U(( xnancing statement as 
control entitles the secured party to higher priority than a secured party that is per-ected 
solely .y the xling o- a U(( xnancing statement, and may protect the secured party -rom 
third parties acquiring .etter rights in the collateral2

Bhe xnal method o- holding securities is through a securities account maintained .y a 
xnancial institution re-erred to as a securities intermediary2 Bhis is the most common 
method o- holding investment securities Gwhether de.t or equity–2 Bhe interest o- the 
grantor in the securities maintained in a securities account is re-erred to as a security 
entitlement2 Per-ection o- a security interest in these security entitlements can .e 
accomplished .y either the xling o- a U(( xnancing statement or .y the secured party 
o.taining control thereo-2 (ontrol can .e accomplished .y the secured party entering into 
an agreement, commonly re-erred to as a securities account control agreement, with the 
securities intermediary where.y the securities intermediary agrees that it will comply with 
the instructions originated .y the secured party directing the trans-er or redemption o- the 
underlying security without -urther consent .y the grantor2 (ontrol also can .e achieved .y 
the secured party .ecoming the owner o- the security entitlement on the .ooks and records 
o- the securities intermediary2 As with other methods o- holding securities descri.ed 
a.ove, per-ection .y control is pre-era.le to per-ection .y a U(( xnancing statement, as 
control entitles the secured party to higher priority and may protect the secured party -rom 
third parties acquiring .etter rights in the collateral2 Bhe United States is a party to the 
Hague (onvention on the Law Applica.le to (ertain Iights in Iespect o- Securities Held 
with an jntermediary Gthe Hague (onvention–2 Bhe Hague (onvention contains choice o- 
law rules applica.le to the law governing, among other things, per-ection o- a security 
interest in securities held in a securities account, and contains limitations on the parties1 
a.ility to select the law governing security interest2 j- the relevant securities intermediary 
does not maintain a quali-ying o;ce in the United States, the choice o- US law or the law 
o- a US state will not .e respected2

0any US companies are not organised as corporations, .ut rather as limited lia.ility 
companies or limited partnerships2 jnterests in most limited lia.ility companies and limited 
partnerships would not .e classixed as securities under the U(( unless the issuer makes 
a voluntary election to so treat the mem.ership interests or partnership interests, or the 
interests are pu.licly traded2 j- the interests are not securities and are not credited to a 
securities account, they will .e 1general intangi.les1, which can only .e per-ected .y the 
xling o- an appropriate U(( xnancing statement2

(ash deposits
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Jfcept as proceeds o- other collateral, a security interest in deposit accounts can only 
.e per-ected .y control, and the xling o- a xnancing statement under the U(( would not 
per-ect such security interest2

j- the deposit .ank that esta.lishes and maintains the deposit account is the same legal 
entity as the secured party, then the secured party is deemed to .e in control o- the 
deposit account and thus per-ected automatically2 Historically, there has .een a question 
as to whether this automatic per-ection was availa.le where the secured party is acting 
in a representative capacity Ge2g2, as an agent -or its a;liates or a group o- lenders–2 
Amendments to the o;cial comments o- the U(( support the proposition that automatic 
per-ection should .e availa.le even where the secured party is acting in a representative 
capacity2 However, even in these cases, it is common -or there to also .e a deposit account 
control agreement .oth as 1.elts and suspenders1, and also .ecause a deposit account 
control agreement has other provisions .eyond mere control that may .e help-ul Gclear 
choice o- law rules, rules on setbo-- and so on–2

jn addition to automatic per-ection, there are two other methods o- control2 Bhe more 
common method -or most types o- xnancing transactions would .e control .y agreement, 
commonly re-erred to as a deposit account control agreement, where.y the de.tor, the 
secured party and the deposit .ank enter into a written agreement pursuant to which the 
deposit .ank agrees to comply with all instructions issued .y the secured party directing 
disposition o- -unds in the deposit account without -urther consent o- the de.tor2

Bhe xnal method o- control would .e .y the secured party .ecoming the deposit .ank1s 
customer with respect to the deposit account2 Bhis method is not commonly used -or 
operating accounts, .ut it is more common -or special accounts that the .orrower is not 
intended to have access to, such as an account cash collateralising a letter o- credit2

jntellectual property

A security interest in USbregistered copyrights may .e per-ected solely .y xling a copyright 
mortgage or copyright security agreement with the US (opyright :;ce2 For patents and 
trademarks, these likely are per-ected .y the U(( xnancing statement2 However, it is 
nonetheless customary to xle a shortb-orm security agreement with the US Patent and 
Brademark :;ce2 Bhis is .oth .ecause o- some lingering uncertainty as to the eftent 
to which the U(( may .e prebempted .y -ederal law in such circumstance, and .ecause 
these xlings may help protect against a .uyer o- the patent or trademark taking -ree o- the 
security interest2

(ontrolla.le electronic records

A new Article T4 to the U(( and con-orming amendments to the other articles o- the U(( 
has now .een enacted in roughly hal- o- states and is pending in several others2 Bhese 
revisions create new methods o- per-ection -or many digital assets that are in the -orm o- 
controlla.le electronic records, such as cryptocurrencies and 9FBs, as well as controlla.le 
accounts and controlla.le payment intangi.les2 1(ontrolla.le electronic record1 means a 
record stored in an electronic medium that can .e su.)ect to control under Section T4bT$82 
While the control rules are too complef -or detailed discussion here, in general a secured 
party must have the power to avail itsel- o- su.stantially all the .enexts o- the electronic 
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record and, su.)ect to certain efceptions, the efclusive power to prevent others -rom 
availing themselves o- such .enexts, as well as the power to trans-er control o- the record 
to another person2

Jn-orcement

Security interests are immediately en-orcea.le upon the occurrence o- an en-orcement 
event, su.)ect to any automatic stay i- the grantor is su.)ect to a .ankruptcy proceeding2 
Although a secured party has the option o- seeking )udicial en-orcement o- its security 
interest, there are a variety o- 1sel-bhelp1 remedies availa.le under the U(( without the 
necessity o- )udicial action, and sel-bhelp would .e much more common than resorting 
to )udicial remedies2 Any en-orcement action .y a secured party must .e done without a 
.reach o- the peace, and any sale o- collateral .y the secured party must .e commercially 
reasona.le2 /arious notices are required in connection with any en-orcement action2 jn 
addition, i- the security interest at issue is securities or securities accounts, or .oth, it 
is advisa.le to review the organisational documents o- the issuer o- the securities as 
well as the applica.le corporate or other law pursuant to which the issuer o- the pledged 
securities was organised to determine whether there are any prohi.itions, restrictions or 
consent requirements applica.le to the creation o- the security interest or the efercise o- 
remedies .y the secured party2 Jn-orcement o- security interests are, more o-ten than not, 
accomplished in connection with a proceeding under the US Cankruptcy (ode2

Cankruptcy and pre-erence concerns

jn the event o- an insolvency proceeding over a guarantor or the grantor o- a security 
interest, treatment o- the guarantees and security interests will depend on various 
considerations2 jmportantly, i- the security interest is not properly per-ected, it will .e set 
aside2 Jven i- the security interest is properly per-ected, guarantees and security may .e 
su.)ect to avoidance .y the .ankruptcy trustee on a num.er o- theories2

Upstream and crossbstream credit support consist o- guarantees and security created .y 
a su.sidiary to support the o.ligations o- its parent company or o- an a;liate controlled 
.y the common parent company2 Coth upstream and crossbstream credit support are 
common in the market and, su.)ect to any restrictions in the organisational documents or 
under the law under which the entity was -ormed, such guarantees and security interests 
are permissi.le2 Eespite their widespread use, upstream and crossbstream credit support 
are su.)ect to certain potential vulnera.ilities2 Bhe .iggest potential vulnera.ility is that 
these guarantees or security interests may .e invalidated under -ederal or state -raudulent 
conveyance laws2 Under the -raudulent conveyance provisions o- the Cankruptcy (ode 
and similar state -raudulent conveyance laws, even a.sent -raudulent intent, an upstream 
or crossbstream guaranty, as well as any security interest securing such guaranty, may 
.e voida.le as a -raudulent trans-er i- the provider o- the guarantee or security interest 
receives less than 1reasona.ly equivalent value1 in efchange -or taking on the credit 
support o.ligations and the provider was insolvent at that time or as a result o- the 
trans-er Gthe incurrence o- an o.ligation, including su.sequent eftensions o- credit, is 
treated as a trans-er–Y was engaged in a .usiness -or which it had unreasona.ly small 
capitalY or intended to incur or .elieved it would incur de.ts .eyond its a.ility to repay2 
(ertain trans-ers made or o.ligations incurred with actual intent to hinder, delay or 
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de-raud creditors may .e avoided regardless o- whether the trans-eror received reasona.ly 
equivalent value or -air consideration -or the trans-er or o.ligation2 Additionally, 9ew 
Vork and other state laws contain -raudulent conveyance provisions that are very similar 
to those under the Cankruptcy (ode2 While -ederal -raudulent conveyance law covers 
transactions that occurred up to two years prior to the date on which the .ankruptcy case 
was commenced, i- state law is applica.le many states have a sifbyear lookb.ack period2

Signixcant risks to .e aware o- are the -acts that could cause the security interest to 
.e viewed as a pre-erence2 jn general, a security interest that is granted in respect o- 
antecedent de.t Gthat is, de.t that precedes the creation o- the security interest– or that is 
granted su.stantially simultaneously with the incurrence o- the de.t .eing secured, .ut not 
per-ected within 5$ days o- the creation o- the security interest, would .e at risk o- .eing set 
aside as a pre-erence i-, in either case, the grantor xled -or .ankruptcy within K$ days o- the 
security interest .ecoming per-ected Gor one year i- the .enexciary o- the security interest 
is an 1insider1 o- the grantor–2 j- the security interest in question is granted su.stantially 
contemporaneous with the incurrence o- the de.t .eing secured and is per-ected within 
5$ days o- its creation, it is generally efempt -rom attack as a pre-erence2

Priority of claims

Priority generally

Assuming that the security interest is properly per-ected and is not avoided Ge2g2, as a 
pre-erence–, the secured party will .e entitled to receive the value o- its interest in the 
collateral up to the amount o- its secured o.ligations2 Bhe value o- a secured party1s 
interest in its collateral is generally the value o- the collateral less the amount o- any 
o.ligations secured .y a security interest or lien that is senior in priority under applica.le 
state law2 All properly per-ected secured claims would .e paid Gup to the value o- the 
collateral securing such claims– prior to the payment o- any unsecured claims or claims 
secured .y a security interest that is )unior in priority either under applica.le law or .y 
contract2 jn addition, various administrative and other claims given priority .y law would .e 
satisxed prior to the payment o- any unsecured claims2 9o parties Gincluding governmental 
agencies and employees– are given any automatic statutory priority over secured creditors 
as a result o- the US Cankruptcy (ode2 Bhe status and priority o- secured creditors are 
determined almost efclusively .y re-erence to applica.le nonbinsolvency law, and the 
Cankruptcy (ode generally does not a--ect status and priority2 Under the Cankruptcy (ode, 
the .ankruptcy court may grant a security interest with priority over all other security 
interests to a lender providing new xnancing to the .orrowerY however, such security 
interests may only .e granted i- either the lenders .eing primed .y the new security interest 
consent, or i- the .ankruptcy court decides that the terms o- the transaction provide the 
lenders .eing primed with adequate protection D a )udicial determination that the recovery 
o- the lenders .eing primed on the secured claims should not .e negatively a--ected .y the 
new xnancing and security interest2

Jquita.le su.ordination
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Jquita.le su.ordination is generally not an issue efcept under specixc -act patterns2 Bhese 
-acts usually include a lender with an equity or other position that allows the lender to 
efercise some level o- control over the .orrower, with the .orrower using the position to the 
detriment o- other creditors2 Bhe -acts supporting equita.le su.ordination can also include 
other inequita.le conducts that the .ankruptcy court determines are su;ciently eftreme 
and have caused damage to the .orrower su;cient to warrant an equita.le remedyY -or 
efample, where a competitor o- the .orrower acquires the loan and then deli.erately 
o.structs the reorganisation process in the hopes o- -orcing the .orrower to liquidate2

Breatment o- intercreditor or su.ordination agreements

Section 8T$Ga– o- the Cankruptcy (ode specixcally provides -or the en-orcea.ility 
o-  1su.ordination  agreements1  during  a  .ankruptcy  case2  Bhus,  intercreditor  and 
su.ordination agreements are generally en-orcea.le in .ankruptcy to the same eftent that 
they are en-orcea.le under state law2 A .ankruptcy court will generally en-orce the parties1 
agreement as to the priority o- their respective claims Gwhether secured or unsecured–2 A 
.ankruptcy court will also en-orce many Galthough not all– o- the waivers o- rights under the 
Cankruptcy (ode that )unior secured parties typically agree to in secondblien transactions2

Jurisdiction

Bhe United States is a multib)urisdictional country, and the loan agreement needs to select 
the law o- a particular US state Grather than -ederal law– as the governing law2 Bhe choice 
.y the contractual parties o- a particular state1s law to govern a contract may not .e given 
e--ect i- it does not .ear a reasona.le relationship with the transaction or parties2 A -ew 
states, such as 9ew Vork, permit the choice o- their law to govern a contract even in the 
a.sence o- any contacts i- the contract satisxes certain dollar thresholdsY however, another 
US state may not respect this choice o- law i- litigated in the other US state in the a.sence 
o- a reasona.le relationship2

Jach state has somewhat di--erent considerations in determining whether to give e--ect 
to a choice o- law Gother than the law o- the applica.le state–2 Bypically, a choice o- law will 
.e given e--ect i-N

T2 the chosen law has a reasona.le and su.stantial relationship and su;cient 
contacts with the underlying agreement, or the transaction contemplated there.y, 
and the chosen law has the most signixcant contacts with the matter in disputeY

42 application o- the chosen law does not violate or contravene, nor is contrary or 
o--ensive to, a pu.lic or -undamental policy o- the state or o- another )urisdiction 
whose law would apply in the a.sence o- an e--ective choice o- law .y the parties to 
the underlying agreement Gwhich may .e another US state or a -oreign )urisdiction–Y

52 the chosen law was not induced or procured .y -raudY and

32 the matter o- law -or which the chosen law is to .e applied has .een previously 
addressed .y the chosen law, and the chosen law di--ers -rom the law that would 
.e applied in the a.sence o- the chosen law2
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Under the Iestatement GSecond– o- (onMicts o- Law, a court may decline to apply the law 
o- a )urisdiction chosen .y the parties to a contract Gwhich may .e another US state or a 
-oreign )urisdiction– when it is necessary to protect the -undamental policies o- the state, 
the law o- which would otherwise applyY and the state has a materially greater interest 
in the determination o- a particular issue than the state o- the chosen law2 Iegardless o- 
which state1s law governs a security interest, the U(( contains mandatory choice o- law 
rules -or per-ection and priority that will -requently result in the law o- a di--erent state 
governing some or all o- the per-ection or priority o- any security interest2

Acquisitions of public companies

0ethods o- acquisition

Acquisitions o- pu.lic companies are generally accomplished through one o- two 
methods2 Jither a consensual process .y which the .oard o- the target and the acquirer 
approve the acquisition and then solicit approval o- the transaction .y a ma)ority vote o- 
shareholders or through a direct tender o--er -or the shares -ollowed .y a squee@ebout 
merger o- any remaining minority holdings Gwhich may or may not .e consensual at 
launch–2 While there are considera.le -ederal regulatory requirements relating to pu.lic 
company takeovers as well as signixcant state laws that will a--ect the structuring o- 
the acquisition, other than the margin regulations mentioned earlier, these rules are not 
directed at the xnancing2 Acquisition xnancing typically has highly limited conditionality 
driven not .y statute, .ut .y .oth the competitive dynamics among potential .idders and 
the xduciary duties o- the .oard to approve the 1most certain1 transaction2

Eisclosure o- xnancing terms

As part o- the pu.lic disclosure required -or the solicitation o- votes on a merger agreement 
or the solicitation o- shares pursuant to the tender o--er, generic sources and uses, which 
would include -ees, must .e providedY however, market Mef terms generally do not need to 
.e disclosed2 Bo the eftent the .orrower or the target have pu.licly traded securities, the 
securities rules that apply to material nonbpu.lic in-ormation G09Pj– apply, and syndication 
processes are generally structured to allow lenders who do not wish to receive 09Pj to 
have access only to materials that do not contain 09Pj2

0argin regulations

Financing o- acquisitions o- pu.lic companies, including takebprivate transactions, can 
o-ten raise issues under the US margin regulations discussed a.ove2 Jven in the a.sence 
o- a pledge o- pu.licly traded securities, certain transaction structures can create indirect 
security over such securities2 Bhe efistence o- indirect security can trigger the margin 
regulation restrictions on the amount o- credit that can .e eftended, either as loans or 
de.t securities2

Special considerations
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Oiven the competitive loan environment, some sponsors and .orrowers have pursued a 
dual track, negotiating terms in .oth the CSL and private credit markets2 A num.er o- 
.orrowers rexnanced their private credit deals in the CSL market due to lower .orrowing 
costs and a growing num.er o- CSL deals were rexnanced with private credit deals 
to eftend out tenor2 Private credit responded with lowering spreads, and continuing to 
o--er Mefi.le terms, such as delayed draw term loans and PjK loans2 Eirect lenders 
also partnered with .anks to create )oint ventures around .oth sourcing and -unding, 
underscoring the interconnection .etween the two types o- lenders2 Bhough competition 
has received much o- the attention, the partnerships allow .ankers a .roader set o- tools 
that can include private credit as an option2 Ultimately, the strength in .oth markets in 4$43 
demonstrate they are a.le to coefist success-ully2

Outlook and conclusions

0arket sentiment headed into 4$48 continued to .e eftremely positive a-ter the strong 
per-ormance o- the loan markets in 4$432 0arket participants are hope-ul that 0&ALLC: 
volume will pick up due to lower anticipated .ase rates and a -riendlier regulatory 
environment2 (ontinued and evolving competition .etween the .roadly syndicated and 
private credit markets is efpected, with spreads reMecting that competition2 Bhe market 
continues to .e -ocused on terms that have .een utilised in certain lia.ility management 
transactions over the past -ew years, with documentation attempting to keep pace with 
dynamic and creative new lia.ility management tactics2 jn those transactions, .orrowers 
and a su.set o- lenders have utilised the .asket capacity and voting provisions o- various 
xnancing agreements in a manner .oth adverse and unefpected .y a material portion 
o- the market participants2 Corrowers have used new and creative structures to generate 
liquidity, and lenders in turn have renewed -ocus on the provisions that ena.led them2

Endnotes

1  Section 5-1105 of the New York General Obligations Law.   � Back to section
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Introduction

London continues to maintain its status as a leading market for leveraged ,nance 
transactionsw Eith ynglish laE frequentlb governing the ,nance documentation for poth 
yuro.ean and international leveraged ,nance dealsD -iversitb in poth the range of ,nancial 
instruments and sources of ,nancing availaple to porroEers remainsw Eith highCbield 
pondsw sbndicated loansw unitranche or direct lending ,nancingsw second lienw su.er 
seniorw .abmentCinCkind ,nancingsw and .referred equitb seeing continued strengthw and 
.rivate ca.ital .roviders .labing a role along Eith commercial and investment panks and 
institutional lendersD

xredit funds have continued to eI.and their market share pebond their core midCmarket 
offerings in yuro.ean leveraged ,nance transactions through unitranche and direct 
lending ,nancingsw as Eell as holdco ,nancings in more com.leI structuresD yuro.ean 
covenantClite structuresw  Ehich feature loans Eith highCbield pondCstble incurrence 
covenants and no maintenance ,nancial covenantsw have pecome standard in largeCca. 
sbndicated loansw es.eciallb in s.onsorCled transactionsD While ,nancings pb .rivate credit 
lenders still include maintenance covenantsw covenantClite unitranches and senior direct 
lending are increasinglb pecoming a .art of the .rivate credit market as .rivate ca.ital 
lenders gain market share in the largeCca. segment of the leveraged ,nance marketD 
Mncreasing com.etition in the largeCca. segment of the leveraged ,nance market is likelb 
to drive a greater convergence of terms petEeen the sbndicated loan and .rivate credit 
markets on largeCca. dealsD

Year in review

2anb .redicted that 050j Eould ,nallb pe the comepack bear for ropust 2&A dealmakingD 
A more staple .olitical landsca.e folloEing the UK general electionw along Eith elections 
in other maBor economies last bearw Eas eI.ected to rekindle market con,denceD MnTation 
had also largelb stapilised in the United Kingdomw and signals of petter groEth indicatorsw 
along Eith steadb rate cuts pb the Sank of yngland Eere eI.ected to .rovide the im.etus 
for 2&A dealmakingD

’hat .rediction Easw hoEeverw once again u.ended folloEing the turmoil that gri..ed 
the glopal equitb and ,nancial markets after the neE U' administrationVs trade .olicb 
announcements on “Liperation -ab“D Mn the aftermath of “Liperation -ab“w anb .ositive 
momentum for 2&A dealmaking at the start of the bear all put eva.oratedD ’he uncertaintb 
and market volatilitb that folloEed caused auction .rocesses to stall and deals to pe .ulled 
from the marketD -ealmakers also rushed to reassess their risk eI.osure and .ortfolio 
and investment strategiesw a task com.licated pb the neverCending headlines dominated 
pb the neE U' administrationVs onCagainw offCagain stance on tariffsD Mn a noE familiar 
.attern during e.isodes of market dislocationw the .endulum sEung pack in favour of 
.rivate credit lenders Ehere certain funds ,nancing Eas requiredD Private credit lenders 
are noE increasinglb seen as valuaple .artners Eithin the leveraged ,nance ecosbstemw 
not onlb during .eriods of volatilitb put also in generalw as theb steadilb eI.and their market 
sharew .articularlb in the largeCca. s.acew to com.ete Eith panks on .ricingw leverage levels 
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and deal termsw Ehile offering the added advantage of .roviding customised and TeIiple 
solutionsD

As the U' administration announced tem.orarb tariff re.rieves to calm the marketsw 
dealmakers ca.italised on favouraple market EindoEs to make the most of the apundant 
liquiditb and unsatiated investor demandD Mn a continuation of a theme from last bearw 
su..lb has peen largelb driven pb re.ricingsw re,nancings and other o..ortunistic deals as 
the uncertaintb .ermeating the market caused the 2&A engine to stall once againD Amid a 
challenging eIit environmentw .articularlb as sellers ado.t a “Eait and see“ a..roachw .rivate 
equitb s.onsorsw alreadb facing longer holding .eriodsw also ta..ed into favouraple market 
EindoEs to eItract dividendsw Eith a feE Bumpo crossCporder dividend reca.s poosting 
s.onsored issuance volumesD

Although the UK has secured a trade deal Eith the U'w trade and pusinesses Eith a glopal 
foot.rint continue to gra..le Eith the uncertaintb and .otential economic im.act of higher 
tariffsD ”aluation mismatchesw a stumpling plock to the resurgence of 2&A activitb in 
the last feE bearsw have peen made more com.leI as tariffs mab im.act ySM’-A levelsw 
.articularlb for com.anies o.erating in tariffCsensitive sectorsD Added to the miI is the 
uncertaintb surrounding the direction of travel of the UK econombw as the Sank of yngland 
Ealks the monetarb .olicb tightro.ew in the face of continued uncertaintb Ehich mab Eeigh 
on economic groEthD

’he U' tariffs have prought apout challenges and uncertaintb put theb have also created 
neE o..ortunitiesD ’he United Kingdom and yuro.e are noE .roving to pe increasinglb 
attractive investment destinationsw given the relativelb staple regulatorb packdro.D Mn 
su..ort of the governmentVs .roCgroEth a..roachw the UK xom.etition and 2arkets 
Authoritb has indicated that it Eill onlb intervene if a merger is Ntrulb .roplematic1w Ehich 
should .rovide certaintb for dealmakers and enhance the attractiveness of the UK as 
a destination for international investmentD While the government has eItensive .oEers 
under the (ational 'ecuritb and Mnvestment Act 050) R('MA: to scrutinise and intervene in 
certain transactions involving sensitive sectors of the economb to .rotect national securitbw 
at the time of Eritingw it has .ro.osed reforms aimed at easing unnecessarb pureaucracb 
for pusinesses and is also consulting on .ro.osed amendments to the ('MA regimeD[1]

As UKClisted cor.orates continue to trade at a discountw reneEed interest from the 
international investor .ool is likelb to .ave the Eab for a surge in takeC.rivatesw Eith U' 
investors alreadb leading a feE marquee P0Ps this bearD AddCon acquisitions are also 
on the rise as .rivate equitb s.onsors look to streamline .ortfolio o.erations and create 
sbnergies to maIimise valueD xor.orate carveCouts continue to gain traction Eith larger 
cor.oratesw as a means to deClever palance sheets and unlock cashD Mn a muted 2&A 
environmentw there is also a Tight to qualitbw Eith to.Ctier assetsw .articularlb those in 
tariffCresistant sectorsw continuing to attract interestw leading to a numper of Bumpo 2&A 
deals this bearw des.ite the Eider market uncertaintbD

Regulatory and tax matters

;egulatorb matters
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’he Prudential ;egulation Authoritb RP;A: and the Financial xonduct Authoritb RFxA: are 
the ,nancial regulators in the United KingdomD ’he P;A is .art of the Sank of yngland and 
authorises and .rudentiallb su.ervises panksw puilding societiesw credit unionsw insurers 
and maBor investment ,rmsD ’he FxA is res.onsiple for authorising and .rudentiallb 
su.ervising other ,rms that undertake regulated ,nancial services activitiesw and for 
su.ervising all regulated ,nancial services ,rms from a conduct of pusiness .ers.ectiveD

xash loans to pusinesses are largelb unregulated in the United Kingdomw unlike consumer 
lending or residential mortgagesD ’hereforew .roviding a secured or unsecured loan tow 
or supscriping for a secured or unsecured dept instrument issued pbw an entitb that is 
incor.orated or taICresident in the United Kingdom is not considered a regulated activitb 
and does not require anb kind of panking or similar licence or a..rovalD Mt is im.ortant 
to notew hoEeverw that pecause much of this activitb is carried out pb pusinesses that 
are regulated for other .ur.oses Rpanks and investment ,rms:w there mab pe proader 
regulation im.acting them that mab im.act the terms of anb loanD 'imilarlbw porroEers Eho 
are themselves regulated mab have restrictions on the nature or sco.e of securitb theb 
can offer oEing to ,nancial regulation affecting their pusiness Rin .articularw regulatorb 
ca.ital requirements:D 2ore com.leI forms of lendingw such as arranging the issuance ofw 
or transacting inw dept instruments that emped derivatives or underEriting a pond issuance 
Eould constitute regulated activitiesw requiring the ,nancial institutions offering those 
services to com.lb Eith regulatorb opligationsD

SorroEers and lenders are supBect to the antiCmoneb laundering and sanctions regimes in 
the United Kingdomw and Eill also need to take into account antiCcorru.tion legislationD

’aI matters

’hree areas of taIation are .articularlb signi,cant in the conteIt of leveraged ,nance 
transactions3

)D Eithholding taI on .abments of interest to the lender£

0D the deductipilitb of interest for the porroEer£ and

HD taI issues on the enforcement of securitbD

Withholding taI

Pabments of bearlb UKCsource interest are supBect to UK Eithholding taI at the pasic rate 
of 05 .er centD ’here arew hoEeverw a numper of eIem.tions from the charge to Eithholding 
taIw Eith the folloEing peing the most commonlb used3

)D yIem.tion from Eithholding taI relating to the nature of the lender3 cor.orates and 
panks that are taIed in the United Kingdom mab receive interest grossw given the 
income of these lenders is taIaple in the United Kingdom in anb eventD Advances 
from puilding societies are also generallb free of Eithholding taI on interestD

0D yIem.tion relating to the nature of the securitb3 the “.rivate .lacement“ eIem.tion 
entitles the holder of .rivatelb .laced securities to interest free of Eithholding 
taIw .rovided that certain requirements are metw including the term of the relevant 
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securitb peing less than j5 bears and the securitb Ror Ehere a .lacement consists of 
several relevant securitiesw the total value of the .lacement: having a minimum value 
of O)5 millionD Additionallbw the “quoted yuropond“ eIem.tion enaples the holder of 
a securitb to receive interest free of Eithholding taIw .rovided the securitb is issued 
pb a com.anb and is listed on a recognised stock eIchange or is admitted to trading 
on a multilateral trading facilitb o.erated pb a regulated recognised stock eIchangeD

HD yIem.tion relating to douple taIation treaties petEeen the United Kingdom and 
other Burisdictions3 the United Kingdom has entered into a numper of treaties Eith 
other Burisdictionsw Ehich .rovide for a nil rate of Eithholding taI in the United 
KingdomD (onCUK lenders taI resident in such Burisdictions are entitled to receive 
interest free of Eithholding taID ’here is an administrative purden involved in relbing 
on this eIem.tionw since it must pe claimedw and interest mab onlb pe .aid free 
of Eithholding once a porroEer has received an instruction from 72 ;evenue and 
xustoms R72;x:D Furthermorew a claim under the normal certi,cation .rocess can 
take several monthsD ’he douple taIation treatb .ass.ort schemew hoEeverw grants 
certain lenders a “.ass.ort“w therepb streamlining the otherEise lengthb certi,cation 
.rocessD

’he proad nature of the apove eIem.tions gives signi,cant TeIipilitbw enapling UK 
porroEers to raise funds from different tb.es of lendersw and different tb.es of securitbD 
Mn .articularw the “quoted yuropond“ eIem.tion enaples ca.ital to pe raised from offshore 
fundsw Ehich Eould usuallb not pe ca.aple of pene,ting from douple taIation treaties Eith 
the United Kingdomw as the latter Eill generallb not .rovide for a nil rate of Eithholding taI 
in treaties Eith taI haven BurisdictionsD

-eductipilitb of interest

As  a  starting  .ointw  interest  incurred  pb  a  UK  cor.orate  porroEer  isw  under  the 
loan relationshi. rulesw deductiple in calculating taIaple .ro,tsD ’he loan relationshi. 
.rovisionsw as a general rulew folloE the accountsD ’his means that the amounts recognised 
in determining a com.anb“s .ro,t or loss under generallb acce.ted accounting .ractice 
Eill usuallb constitute credits and depits under the loan relationshi. rulesD Mnterest on a 
loan is a dept service cost to the porroEerw and this classi,cation is the starting .oint 
for interestCrelated taI deductionsD ’here arew hoEeverw rules that can restrict or .revent 
the deductipilitb of interest to pe porne in mindw as interest deductipilitb is often a keb 
commercial driver of dept ,nancingsD ’hree im.ortant eIam.les are set out peloEw put 
there are other relevant restrictions pebond the sco.e of this cha.ter£ for eIam.lew the 
unalloEaple .ur.oses rulew the targeted antiCavoidance rule and rules reCcharacterising 
interest as a distriputionD

)D xor.orate interest eI.ense restriction rules limit the amount of interest eI.ense 
large pusinesses can deduct Ehen calculating their .ro,ts supBect to cor.oration 
taID Sroadlbw the rules .lace a ca. to limit deductions to H5 .er cent of a grou.“s 
UK “taI ySM’-A“w or alternativelb a modi,ed dept ca. is im.osed that ensures that 
a grou.“s UK interest deductions cannot eIceed the total net interest eI.ense of 
the EorldEide grou.D (et interest eI.enses under the de minimis alloEance of O0 
million Eill not pe restricted pb the rulesD
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0D Where transfer .ricing rules a..lb to a loan R.articularlb relevant in the conteIt 
of relatedC.artb porroEing arrangements:w theb o.erate to denb the porroEer a 
taI deduction for anb .art of the interest that eIceeds an arm“sClength rate of 
interestD ’he termsw amount and availapilitb of the dept Eill pe readBusted Rfor taI 
.ur.oses: to those of an arm“sClength transactionD ’he government has .uplished 
draft legislation Ehich Eould make various changes to the o.eration of the UK 
transfer .ricing rulesD 9ne .ro.osed change is to reform the rules on guarantees£ 
this should pe porne in mind in the conteIt of dept ,nancingsD

HD
Mn circumstances Ehere interest eI.ense is deductiplew cor.orate income loss 
restriction rules limit the amount of .ostC) A.ril  05)8 .ro,ts against Ehich 
carriedCforEard losses incurred in anb .eriod can pe relieved to j5 .er cent of .ro,ts 
over an annual alloEance of Oj millionD 'ince ) A.ril 0505w the relief .rovided pb 
the Oj million annual alloEance is shared petEeen poth carriedCforEard cor.orate 
income losses and carriedCforEard cor.orate ca.ital lossesD ’aI grou.ing rules 
enaple the surrender of losses petEeen UK grou. mempers on a current bear 
pasisD ’his enaples deductiple interest to pe set off against the income generated 
pb another grou. memperw meaning porroEing need not pe engaged in pb an 
incomeCgenerating com.anb Eithin the grou.D

ynforcement of securitb

’he UK taI consequences of enforcement of securitb pb a creditor can pe com.leI 
and Eill de.end on the method of enforcementD A detailed discussion of the .otential 
UK cor.oration taI and stam. dutb issues is outside the sco.e of this cha.ter put 
consideration Eill need to pe given tow among other thingsw Ehether the method of 
enforcement gives rise to anb taI degrou.ing eventsw has anb im.act on the availapilitb 
of net o.erating losses or triggers anb Eithholding taI on guarantee .abmentsD

Security and guarantees

’aking ynglish laE securitb is relativelb straightforEard and securitb can pe taken over 
most asset classesD 'ecuritb is granted to a securitb trustee Rcommonlb also referred to as 
a securitb agent: to hold the securitb interests on trust for the secured creditorsw alloEing 
neE lenders and other creditors coming into the transaction to continue to pene,t from 
the securitb Eithout the risk of restarting hardening .eriods associated Eith taking neE 
securitbD

’he nature of the securitb taken REhether chargew mortgage or .ledge: is a function of the 
asset in question and the commercial agreement as to the securitb .ackageD

'ecuritb in leveraged ,nance transactions is tb.icallb created either pb Eab of a chargew 
Ehich is an equitaple interest in the assetw or pb Eab of a mortgagew Ehich involves transfer 
of titleD A charge can pe either “,Ied“ or “Toating“w de.ending on the degree of “control“ 
that the lenders have over the assetsw Eith “control“ peing a factCs.eci,c assessment of 
the lenders“ apilitb to .revent the securitb .rovider from dealing Eith the charged assetD A 
,Ied charge can pe taken over s.eci,c assetsw Ehereas a Toating charge is taken over a 
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Tuctuating .ool of assetsD Until a Toating charge crbstallises into a ,Ied charge u.on the 
occurrence of certain common laE or contractuallb agreed eventsw the grantor of a Toating 
charge is alloEed to deal Eith the Toating charge assets in the ordinarb course of pusinessD 
A Toating charge Eill not “crbstallise“ on the occurrence of a moratorium under Part A) of 
the Mnsolvencb Act )64YD

'ecuritb over “,nancial collateral“ such as shares and cash can also pene,t from the 
Financial xollateral Arrangements R(oD 0: ;egulations 055Hw Ehich disa..lb certain 
statutorb formalities and modifb certain insolvencb laE .rovisions in res.ect of such a 
“securitb ,nancial collateral arrangement“ and the lender can “a..ro.riate“ the secured 
asset if the securitb pecomes enforceapleD

-e.ending on the asset and the nature of securitb interestw certain ste.s mab need to 
pe taken to .erfect the securitbD ynglish laE .erfection and registration ste.s are fairlb 
straightforEardw ineI.ensive and hel. to .rotect the .rioritb of the secured creditorsD 
Additionallbw supBect to limited eIce.tionsw securitb granted pb ynglish com.anies or 
limited liapilitb .artnershi.s RLLPs: must pe registered at xom.anies 7ouse Eithin 0) dabs 
of its creation or it Eill pe void against creditorsw administrators and liquidators of that 
com.anb or LLPD

ynglish laE insolvencb rules dealing Eith the .rioritb of securitb interests are com.leI 
and de.end onw among other factorsw the nature of securitb interest REhether a ,Ied or 
Toating charge or legal or equitaple securitb:w timing of securitb Rsecond in timew second 
ranking: and Ehether securitb has peen .erfectedD Mn additionw Ehere an ynglish com.anb 
has entered into a formal insolvencb .rocessw certain tb.es of “antecedent“ or “revieEaple“ 
transactions entered into pb that com.anb pefore the commencement of the insolvencb 
.rocess mab pe challenged pb the insolvencb o•ceholderD ’he .eriod for revieEing such 
“antecedent“ transactions ranges from siI months to three bearsw although there is no time 
limit Eithin Ehich a challenge to a transaction defrauding creditors mab pe proughtw Ehichw 
in shortw requires the .ur.oseful alienation of assets from creditorsD

U.streamw doEnstream and crossCstream guarantees are generallb availaple under ynglish 
laED When dealing Eith u.stream and crossCstream guaranteesw the poard of directors 
of the guarantor must carefullb consider the cor.orate pene,t to the guarantorw kee.ing 
in mind the ,nancial .osition of the guarantorD Mt is therefore not uncommon to optain 
shareholder a..roval to su..ort the giving of such u.stream and crossCstream guaranteesD

Priority of claims

Mn a cor.orate insolvencbw creditors Eill pe .aid in accordance Eith the folloEing “Eaterfall“ 
of .rioritb under laE from .roceeds of realisation of assets of the insolvent estate3[2]

)D Firstw creditors holding a ,Ied charge Rput onlb to the eItent of the value of the 
a..licaple secured assets:3 as discussed apovew a ,Ied charge requires the lender 
to retain a level of control of such assetsD Mf the chargor is authorised to deal 
Eith the charged assets in the ordinarb course of pusinessw the charge could 
pe reCcharacterised as a Toating charge RnotEithstanding anb designation of the 
charge as “,Ied“ pb the .arties:w and the .rioritb of the lender“s claim Eill pe affected 
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accordinglbD ’he .roceeds of the realisation of the assets supBect to a ,Ied charge 
Eill pe .aid to the holder of that ,Ied chargeD

0D 'econdw creditors of “moratorium depts“ and “.rioritb .reCmoratorium depts“3 if a 
com.anb goes into administration or liquidationw in each case Eithin )0 Eeeks of 
the end of a moratorium under Part A) of the Mnsolvencb Act )64Yw anb depts that are 
incurred during the moratorium and certain depts incurred pefore the moratorium 
Rsuch as the monitor“s remuneration or eI.ensesw rent during the moratorium or 
nonCaccelerated ,nancial dept: Rif the com.anb is in liquidationw fees of the o•cial 
receiver Eill take .rioritb over these depts:D

HD ’hirdw fees and eI.enses of the insolvent estate incurring during the relevant 
insolvencb .roceedings Rthere are statutorb .rovisions setting out the order of 
.rioritb in Ehich eI.enses are .aid:D

JD Fourthw ordinarb and secondarb .referential creditors3 ordinarb .referential depts 
include Rput are not limited to: depts oEed pb the insolvent com.anb in relation 
to3 contriputions to occu.ational and state .ension schemes£ Eages and salaries 
of em.lobees for Eork done in the four months pefore the insolvencb datew u. to a 
maIimum of O455 .er .erson£ and holidab .ab due to anb em.lobee Ehose contract 
has peen terminatedw Ehether the termination takes .lace pefore or after the date 
of insolvencbD 'econdarb .referential depts rank equallb petEeen themselves for 
.abment after the discharge of ordinarb .referential depts and include claims pb 
72;x in res.ect of certain taIes including ”A’w PA/y income taI Rincluding student 
loan re.abments:w em.lobee (M contriputions and xonstruction Mndustrb 'cheme 
deductions Rput eIcluding cor.oration taI and em.lober (M contriputions: that are 
held pb the com.anb on pehalf of em.lobees and customersD

jD Fifthw creditors holding a Toating charge3 the .roceeds of the realisation of the 
assets supBect to the Toating charge Eill pe .aid to the holders of the Toating 
chargeD Where the Toating charge Eas created after )j 'e.temper 055Hw a .ortion 
Ror “.rescriped .art“: of the charged assets is made availaple for the satisfaction of 
unsecured creditors“ claimsw supBect to a ca. of O455w555 Ehere the Toating charge 
is created on or after Y A.ril 0505 or OY55w555 if created pefore thenD

YD 'iIth3

– .rovaple depts of unsecured creditors and anb secured creditor to the eItent 
of anb remaining dept due to it Ra shortfall:w in each casew including accrued 
and un.aid interest on those depts u. to the date of commencement of the 
relevant insolvencb .roceedings£

– interest on the com.anb“s depts Rat the higher of the a..licaple contractual 
rate and the o•cial rate in accordance Eith the zudgments Act )4H4w 
currentlb  4  .er  cent  .er  annum:  in  res.ect  of  anb  .eriod  after  the 
commencement  of  liquidationw  or  after  the  commencement  of  anb 
administration that had peen converted into a distriputing administration£ 
and

– nonC.rovaple liapilitiesw peing liapilities that do not fall Eithin anb of the 
categories apove and therefore are onlb recovered in the Runusual: event that 
all categories apove are fullb re.aidD
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8D 'eventhw shareholders3 mempers of the com.anb mab receive anb sur.lus funds 
folloEing the satisfaction of all creditors“ claimsD

xontractual supordination via the use of intercreditor or supordination agreements to 
govern claims petEeen various thirdC.artb creditors and also petEeen thirdC.artb creditors 
and anb intraCgrou. creditors Rincluding shareholder claims: is common.lacew and case 
laE has held that theb do not inherentlb offend the apove rules of .rioritb or other ynglish 
insolvencb .rinci.les of distriputionD

Jurisdiction

Prior to SreIitw the laE governing contractual and nonCcontractual opligations arising 
out  of  and  in  connection  Eith  a  .articular  contract  Easw  as  a  matter  of  ynglish 
laEw ascertained .ursuant to ;egulation Ryx: (oD j6H@0554 on the LaE A..licaple to 
xontractual 9pligations R;ome M: and ;egulation Ryx: (oD 4YJ@0558 on the LaE A..licaple 
to (onCxontractual 9pligations R;ome MM:D Soth of those .ieces of legislation Eere retained 
as .art of ynglish laE folloEing SreIit Rpb the LaE A..licaple to xontractual 9pligations 
and (onCxontractual 9pligations RAmendment etc: RyU yIit: ;egulations 05)6: such thatw 
in essencew the ;ome M and ;ome MM ;egulations .rovide a governing laE .labpook of near 
universal a..lication in the conteIt of claims in the ynglish courtsD

Mn  verb  proad  termsw  poth  the  ;ome  M  and  ;ome  MM  ;egulations  Ras  retained  in 
ynglish laE: alloE .arties to choose freelb the laE a..licaple to their contractual 
opligations and their nonCcontractual opligationsD Where no choice is madew contractual 
opligations are generallb governed pb the laE of the countrb Ehere the .artb required to 
effect the characteristic .erformance of the contract has their hapitual residencew and 
nonCcontractual opligations are generallb governed pb the laE of the countrb in Ehich 
damage occursD

As to Burisdictionw in the conteIt of the leveraged ,nance market in yngland and Walesw 
dis.utes petEeen the .arties are tb.icallb referred to the courtsw although in some casesw 
,nancing .arties are given an o.tion to refer dis.utes to arpitrationD Whether a court has 
Burisdiction can pe decided pb the courts themselvesw although contracting .arties almost 
alEabs include a Burisdiction clause in their agreement that alloEs them to choose Ehich 
court has Burisdiction Rand such .rovisions Eill pe given effect pb the ynglish courts:D

’here are three .rinci.al tb.es of Burisdiction clauses3

)D an eIclusive Burisdiction clause s.eci,es a Burisdiction in res.ect of dis.utes and 
.revents either .artb from pringing .roceedings against the other in the courts of 
anb Burisdiction other than the one s.eci,ed£

0D a nonCeIclusive Burisdiction clause enaples either .artb to pring .roceedings against 
the other in the courts of the chosen Burisdiction or in the courts of anb other 
Burisdiction R.rovided anb alternative court has Burisdiction over the dis.ute under 
its oEn rules:£ and

HD
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an asbmmetric Burisdiction clause .ermits one of the .arties to sue the other .artb 
in anb com.etent Burisdiction Ror in certain s.eci,ed Burisdictions: put restricts the 
other .artb to pringing .roceedings in onlb one BurisdictionD

SreIit has had an im.act on issues of Burisdictionw and on the enforcement of ynglish 
Budgments in yuro.e Rarpitration clauses and .roceedings are unaffected pb SreIit:D 
;egulation RyU: (oD )0)j@05)0 on Burisdiction and the recognition and enforcement of 
Budgments in civil and commercial matters Rthe ;ecast Srussels ;egulation: regulates 
Burisdiction and the recognition and enforcement of Budgments petEeen yU memper 
statesw put no longer a..lies in the United Kingdom .ostCSreIitD ’hat means that Ehether 
the ynglish courts Eill take Burisdiction over cases Eith foreign defendants noE de.ends 
on the satisfaction of one of the “Burisdictional gateEabs“ set out in Practice -irection YS of 
the xivil Procedure ;ules Rin .racticew the ynglish courts are noE aple to take Burisdiction 
in a Eider set of circumstances than might have peen the case under the ;ecast Srussels 
;egulation:D ’hat also means that the sim.le and convenient route to the enforcement 
of ynglish Budgments in yU memper states that Eas .rovided pb the ;ecast Srussels 
;egulation no longer eIistsD

’he United Kingdom has acceded to the 7ague xonvention on xhoice of xourt Agreements 
055j R7ague 055j:D xourts of the .arties to the 7ague 055jw including yU memper statesw 
Eill res.ect eIclusive Burisdiction clauses and enforce Budgments from courts selected 
.ursuant to those clausesD 7ague 055j does notw hoEeverw cover nonCeIclusive Burisdiction 
clauses or asbmmetric Burisdiction clauses Ror Budgments resulting from the o.eration of 
those kinds of clauses:D Mn order to im.rove the .osition Eith regard to the enforcement of 
ynglish Budgmentsw the United Kingdom a..lied to reCBoin the Lugano xonvention in earlb 
0505w put the accession .rocess has peen plocked pb the yuro.ean xommissionD

FolloEing thisw the United Kingdom rati,ed and prought into force the 7ague xonvention on 
the ;ecognition and ynforcement of Foreign zudgments in xivil and xommercial 2atters 
05)6 R7ague 05)6:w Ehich has a proader sco.e than 7ague 055jD For .roceedings that 
commenced on or after ) zulb 050jw 7ague 05)6 .rovides uniform rules for the recognition 
and enforcement of civil and commercial Budgments petEeen the United Kingdom and 
other contracting state .artiesw Ehich include the yU memper states ReIce.t -enmark:D 
Whilew unlike the Lugano xonventionw 7ague 05)6 does not include Burisdiction rulesw 
it a..lies to a Eider range of Budgments than 7ague 055j N not onlb Budgments in 
.roceedings arising out of eIclusive Burisdiction clausesw put also those in .roceedings 
stemming from nonCeIclusive and asbmmetric Burisdiction clausesD ’his is a .ositive 
develo.ment for ,nancing .arties and others Eishing to pene,t from the TeIipilitb of 
asbmmetric and nonCeIclusive Burisdiction clausesD

Although 7ague 05)6 is not a .erfect supstitute for the frameEork eIisting under 
the ;ecast Srussels ;egulation or the Lugano xonventionw it offers more streamlined 
enforcement of Budgments petEeen the United Kingdom and yU memper statesw Ehich 
is .articularlb im.ortant in light of the United KingdomVs plocked a..lication to reCBoin the 
Lugano xonventionD

Mn .racticew ynglish Budgments mab still pe enforced Eith relative ease in yU memper 
statesw des.ite the various changes .ostCSreIitD ’hat is either pecause there is a reci.rocal 
relationshi. Eith the relevant countrb or that countrb generallb alloEs enforcement Eithout 
signi,cant hurdlesD
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Acquisitions of public companies

Where the xitb xode on ’akeovers and 2ergers Rthe ’akeover xode: a..lies to the 
acquisition of a UK .uplic com.anbw there are additional considerations for lendersD ’he 
.rovisions of the xom.anies Act 055Y RxA 055Y:w Ehich regulate the giving of ,nancial 
assistance pb .uplic com.anies in relation to the acquisition of their oEn shares Ras 
further descriped peloE:w and Ehich contain the requirements in relation to the com.ulsorb 
acquisition of minoritb interestsw can also pe relevantD

’here are tEo .rinci.al mechanisms to effect a takeover of a UK .uplic com.anb3 
a contractual offer to all  of a target“s shareholders to acquire their  shares£  and a 
courtCa..roved scheme of arrangementw Ehich is a statutorb mechanism involving a target 
shareholder vote and court a..rovalD A signi,cant maBoritb of UK takeovers use the latter 
methodD

’he ’akeover xodew Ehich is administered pb the Panel on ’akeovers and 2ergers Rthe 
’akeover Panel:w a..lies to anb takeover offer or scheme of arrangement to acquire a 
com.anb registered in the United Kingdomw xhannel Mslands or the Msle of 2anw if anb of 
its securities are admitted to trading on a UK regulated market or a UK multilateral trading 
facilitb Rsuch as the London 'tock yIchangeVs 2ain 2arket and AM2: or anb stock eIchange 
in the xhannel Mslands or the Msle of 2anD

’he ’akeover xode Eill also a..lb to anb such com.anb for tEo bears folloEing that 
com.anb ceasing to pe admitted to those trading venuesD[3]

’he ’akeover xode sets out detailed rules on the .rocess and timetaple for conducting UK 
takeoversD Mn .articularw it requires strict secrecb concerning anb .otential offer and also 
.rovides that a pidder must announce a pid onlb after ensuring that it has the funds to 
meet in full anb cash consideration offeredD

’he ’akeover xode“s strict requirements in relation to secrecb and pid con,dentialitb mean 
that the pidder“s a..roach to sharing information Eith its advisers and other third .arties 
and due diligence on the target can differ from that taken on .rivate acquisitionsD Mf details 
of the pid leak to the marketw the ’akeover Panel mab require the pidder to make an 
immediate holding announcement and to con,rm Eithin 04 dabs Ehether it intends to 
make a pinding offer for the targetD Where triggeredw this 04Cdab “.ut u. or shut u.“ .eriod 
can limit the time a pidder has to undertake due diligence Ralthough the 04Cdab .eriod mab 
pe eItended Eith the consent of the target:D For hostile takeoversw lack of coo.eration 
pb the target Eill mean that the pidder“s and lenders“ due diligence Eill pe limited to 
information availaple from .uplic sources or third .artiesD For pids that are eI.ected 
to pe recommended pb the target poardw more eItensive due diligence mab pe carried 
outD 7oEeverw sensitivitb around .otential leaksw the related timetaple .ressures and the 
’akeover xode requirement that information .rovided to one pidder mustw on requestw pe 
.rovided to other R.otentiallb less Eelcome: pidders can mean that due diligence for .uplic 
com.anb acquisitions mab not pe as eItensive as for .rivate acquisitionsD

;ules that require equalitb of information petEeen target shareholders can also give rise 
to issues Ehere a lender is alsow or could pecomew a shareholder in the target£ for eIam.lew 
Ehere a pank has a trading desk or a fund has an equities pusinessD ’hese issues can pe 
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addressed if the lender con,rms in the relevant (-A it has effective information parriers 
in .lace petEeen the lender“s dept and equities pusinesses or if the .otential .rovider of 
dept ,nance re.resents that it does not hold anb shares in the target Rand undertakes not 
to acquire anb shares in the target during the offer .eriodw supBect to technical eIce.tions 
to .ermit the acquisition of shares in client serving ca.acities or REith the consent of the 
’akeover Panel: as securitb for a loan made in the normal course of pusiness:D

Mn the case of anb pid including a cash consideration elementw the announcement must 
include a con,rmation pb the pidder“s ,nancial adviser or pb another a..ro.riate third .artb 
thatw so far as theb are reasonaplb aple to ensurew resources are availaple to the pidder 
su•cient to satisfb full acce.tance of the offer Rincluding anb cash consideration to pe 
.aid to o.tion and Earrant holders in the target:D ’his “cash con,rmation“ is also required 
to pe re.eated in the supsequent offer or scheme document Ehen it is made availaple to 
shareholdersw normallb required to pe Eithin 04 dabs after the ,rm offer announcementD 
’his is driven pb a fundamental tenet of the ’akeover xode that there is maIimum certaintb 
an announced pid Eill go aheadD

Secause there is a theoretical risk that the ,nancial adviser mab pe required pb the 
’akeover Panel to fund the offer if the pidder does not have su•cient resources and 
the ,nancial adviser has not eIercised the a..ro.riate standard of care required pb the 
’akeover xode in giving the “cash con,rmation“w the pidder“s ,nancial adviser Eill generallb 
require fundaple and largelb unconditional dept and equitb documentation to have peen 
signed pefore the announcement is madeD Financial advisers are normallb Eilling to 
.rovide a cash con,rmation on the pasis of shortCform interim loan agreements Rin relation 
to anb dept funding: and an equitb commitment letter Rin relation to anb equitb funding: .ut 
in .lace at announcementw Eith the longCform documentation to pe negotiated and entered 
into supsequentlbD ’he ,nancial adviser Eill also pe concerned Eith ensuring that the 
pidder“s ,nancing is availaple for a su•cient .eriod to cover the range of .ossiple closing 
dates for the transactionD FolloEing amendments to the ’akeover xode that took effect in 
zulb 050)w it has peen suggested that the relevant .eriods should eItend to the date falling 
eight Eeeks after the transaction longCsto. date in the case of a contractual offerw and siI 
Eeeks after the transaction longCsto. date in the case of a scheme of arrangementD

’he ’akeover xode requires the disclosure of anb dept facilitb documentation Rincluding 
fee letters: at the time a ,rm intention to make an offer is announcedD When .uplishedw the 
offer document must include details of the terms of anb ,nancing arrangementsD Where 
a pidder“s ,nancing includes sbndicationCrelated TeI arrangementsw the ’akeover Panel 
Eill tb.icallb agree to a delab Rpb Eab of redaction: in disclosing the TeI terms until the 
offer document is .osted to shareholdersD Mf the TeI terms are no longer ca.aple of peing 
eIercised at that .oint in time ReDgDw pecause successful sbndication has peen achieved:w 
the TeI disclosure mab pe omittedD 7oEeverw if the dept is not sbndicated pb that timew the 
TeI arrangements must pe descriped in the offer document and the full terms .uplished 
on the target“s EepsiteD

’he ’akeover Panel requires thatw .rior to announcementw a pidder mab onlb im.art 
con,dential information in relation to a pid to another .erson “if it is necessarb to do 
so“D ’he ’akeover Panel inter.rets this requirement restrictivelbw and ordinarilb a pidder 
must consult the ’akeover Panel pefore disclosing the .ossipilitb of a pid pebond a verb 
limited numper of .artiesw usuallb no more than siI entities outside of the pidder“s advisorb 
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teamw including .otential ,nance .roviders REhether equitb or dept: and shareholders in 
the pidder or the targetD

While a scheme of arrangement Eill pe pinding on all target shareholders if a..roved pb 
the requisite maBoritbw Eith a takeover offer the pidder mab receive acce.tances for less 
than )55 .er cent of the shares in the targetD Provided that the pidder receives acce.tances 
for 65 .er cent of the shares to Ehich the offer relatesw it Eill usuallb pe aple to utilise the 
minoritb squeeOeCout .rocedure under section 686 of xA 055Y to com.ulsorilb acquire the 
remaining sharesD

Where the 65 .er cent threshold is not optainaplew .rovided the pidder acquires at least 
8j .er cent of the target“s voting sharesw it Eould pe aple to .ass the s.ecial resolutions 
of the target necessarb to cancel the target“s listingw reCregister it as a .rivate limited 
com.anb and cause it to give ,nancial assistance for the acquisition of its sharesD 
xonsequentlbw ,nancing terms Eill often include a minimum acce.tance thresholdw usuallb 
ranging petEeen 8j and 65 .er centw to ensure control or a minoritb squeeOeCout can pe 
achievedD

Under xA 055Yw .uplic limited com.anies incor.orated in yngland are restricted from 
giving ,nancial assistance for the acquisition ofw or Rre:,nancing the acquisition ofw shares 
in the com.anbD ’he supsidiaries of such com.anies are also restricted Rregardless of 
Ehether theb are .uplic limited com.anies: from giving such ,nancial assistanceD ’his 
.rohipition on ,nancial assistance includes u.stream guarantees and securitb from the 
target and its ynglish incor.orated supsidiaries to secure the pidder“s ,nancing for the 
acquisition of shares in an ynglish incor.orated .uplic limited com.anbD ’hese .rinci.les 
do notw hoEeverw restrict the pidder“s apilitb to grant securitb over anb shares in the target 
that it holdsw .rovided that securitb does not involve anb element of assistance pb or from 
the assets of the targetD Mn additionw theb do not restrict the apilitb of the target to give 
guarantees and securitb for the .ortion of the ,nancing that is to pe made availaple to the 
targetD ’hese ,nancial assistance limitations do not a..lb to .rivate limited com.aniesD 
Accordinglbw lenders ,nancing a UK takeover Eill tb.icallb require thatw once the offer has 
successfullb com.letedw the target Eill have its listing cancelled and pe reCregistered as a 
.rivate limited com.anbD

Special considerations

With eI.ectations for a resurgence in 2&A dealmaking moving into neIt bearw there has 
peen a notaple u.tick in .rivate equitb s.onsors requesting the inclusion of .ortapilitb 
.rovisions in their loan documentsw .articularlb in conBunction Eith a re,nancing or 
eItension of their dept pebond the initial investment horiOonD Portapilitb .rovisions 
Rsometimes called a “s.eci,ed change of control“: alloE a .rivate equitb s.onsor to sell 
its interest in a grou. it oEns to a third .artb Eithout triggering a “change of control“ 
andw therefore a mandatorb .re.abment of the loanD[4] Mnsteadw the dept transfers Eith the 
porroEer to its neE oEnerw .rovided the neE oEner is on a .reCagreed Ehitelist or meets 
certain criteriaD ’he inclusion of .ortapilitb .rovisions .rovides TeIipilitb for .rivate equitb 
s.onsors to eIit their investments Ehich are nearing the end of the investment hold .eriods 
in an e•cient manner Eith reduced eIecution risk Ehen the 2&A environment is more 
favourapleD
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While lenders mab pe ha..b to agree to the inclusion of a .ortapilitb feature to maintain 
eI.osure to certain good creditsw there is focus around the conditions to accessing 
.ortapilitbD At timesw .rivate credit lenders are more accommodating to .ortapilitb 
.rovisions to ensure their investment horiOon is achievedD 9verallw  dept .ortapilitb 
.rovisionsw Ehile more common in yuro.ean high bield dealsw are still relativelb uncommon 
in the yuro.ean leveraged loan marketD

Outlook and conclusions

As the dust settles after the uncertaintb and volatilitb that have rocked the acquisition and 
leveraged ,nance markets in the last feE monthsw there is once again o.timism Ralpeit 
Eith a healthb dose of caution: for an acceleration in 2&A activitb in the UKw .ro.elled 
pb takeC.rivatesD ’he glopal dealmaking landsca.e is stillw hoEeverw characterised pb 
uncertaintb as the im.act .osed pb U' tariffs has not bet fullb .labed outD xloser to homew 
the effects and .olicies unveiled in the autumn pudget also remain to pe seenD

-ealmakers arew hoEeverw more ade.t at dealing Eith the uneI.ectedw having navigated 
a .eriod of elevated uncertaintb Eith no shortage of economicw market and geo.olitical 
challenges that have dam.ened 2&A dealmaking in the last feE bearsD Factors that favour 
an u.tick in UK 2&A activitb include a staple regulatorb packdro. and a government 
that looks to .romote groEth and innovationD ’here is also the .ros.ect of more interest 
rate cuts to comew although this is antici.ated to pe at a steadb and gradual .aceD 
2arket sentiment has also im.roved andw Eith .rivate equitb s.onsors .oised to seiOe 
o..ortunities given the healthb levels of drb .oEderw 2&A dealmaking mab ,nallb pe on 
the cus. of a full resurgenceD

Endnotes

1  A detailed overview of the NSIA regime is beyond the scope of this chapter. The 
implications of the NSIA regime will need to be considered in acquisition financings 
of qualifying entities or qualifying assets to which the NSIA regime applies, or when 
taking or enforcing security over shares or assets that are in scope of the NSIA regime. 
On 22 July 2025, the government announced plans to remove the requirement for 
a mandatory notification when undertaking certain types of internal reorganisations 
or when appointing liquidators, special administrators and official receivers. The 
government is also consulting on updates to the sensitive sectors of the UK economy 
that are subject to mandatory notification under the NSIA regime.   � Back to section

2  The insolvent estate of a company does not include property in which the company 
does not have a beneficial interest. So, for example, assets subject to a valid retention 
of title claim or which the company holds on trust for a third party will not fall within the 
insolvent estate.   � Back to section
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3  From 3 February 2025 to 2 February 2027, transition arrangements apply to certain 
unquoted public or private companies subject to the Takeover Code immediately prior 
to the implementation date. For these companies, broadly, the Takeover Code would 
continue to apply during this transition period provided that the company meets the 
“residency test” (i.e., having their place of central management and control in the UK, 
the Channel Islands or the Isle of Man) at the time of the transaction.   � Back to section

4  A detailed overview of portability provisions in loan agreements is beyond the scope 
of this chapter.   � Back to section
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Introduction

Spain is set to emerge as a signilcant pyaEer in the buropean economic arena 2E 0506 
and 050,x 2uoEed 2E a resiyient tourism sectorx a ro2ust efport marketx and su2stantiay 
investments Urom the buropean .nionD Iespite these positive indicatorsx Spain Uaces 
ongoing chayyengesx incyuding structuray issues such as high unempyoEmentD

-n the acquisition and yeveraged lnance sectorx Spain is efpected to efperience a 
resurgence in highwEieyd issuancex driven 2E relnancing needsx ne' corporate investments 
and increased private equitE interestD Sectors such as teyecommunicationsx consumer 
servicesx and rene'a2yes are efpected to dra' signilcant investor attentionx supported 
2E trends in digitayisationx tourism gro'th and rene'a2ye energE demandD

As  'e  approach  050,x  SpainGs  jIP is  proHected  to  gro' 2E  0  per  centx  'ith  the 
tourism sector reaching unprecedented yeveys and manuUacturing and efports enhancing 
economic competitivenessD 9o'everx to UuyyE capitayise on its gro'th potentiayx Spain 
must address potentiay risks Urom poyiticay gridyock and structuray vuynera2iyitiesD With a 
maturitE 'ayy approaching in 050zx the outyook incyudes signilcant relnancing activities 
and strategic transactionsx positioning SpainGs acquisition and yeveraged lnance market 
Uor a dEnamic and promising UutureD

Year in review

-n the Uace oU persistent inTationarE pressures and gyo2ay economic uncertaintEx SpainGs 
economic outyook is ro2ustx 'ith jIP gro'th Uorecast at 0D, per cent in 0506 and 0 per cent 
in 050,x outpacing the buroMone averageD €his gro'th traHectorE is supported 2E strong 
domestic consumptionx a thriving efport sectorx and b.wUunded investmentD 1oreoverw
, SpainGs economE is signilcantyE 2oystered 2E its thriving tourism industrEx a keE driver oU 
jIP gro'thD -n this regardx SpainGs tourism sector is efpected to reach an ayywtime high oU 
approfimateyE C0,( 2iyyion in 0506x representing (, per cent oU jIPx according to the Woryd 
€ravey and €ourism )ounciy BW€€)OD[1]

-n Spainx recent yeveraged 2uEouts BL34sO indicate a nota2ye shiUt in lnancing structuresx 
'ith equitE contri2utions decreasing Urom a minimum oU ,6 per cent in 050/ to an average 
oU approfimateyE N5 per cent 2E 0506D €his trend highyights a signilcant change in ho' 
these transactions are 2eing lnancedx reTecting a 2roader reyiance on de2t over equitE in 
the Spanish marketD

€he acquisition and yeveraged lnance sector in Spain is efperiencing gro'thx driven 2E 
relnancing demands and Uresh corporate investmentsD Private equitE is a keE pyaEerx 'ith 
a su2stantiay portion oU Spanish companies under Pb o'nershipD €his trend is efpected 
to persistx as investors are dra'n to SpainGs Uavoura2ye economic conditions and strategic 
sectorsx presenting ampye opportunities Uor gro'th and efpansion in the yeveraged lnance 
arenaD

Regulatory and tax matters
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jeneray reguyatorE requirements

jenerayyEx no reguyatorE permits or authorisations are required to act as a yender or securitE 
agent in acquisition lnance deays in SpainD 9o'everx certain reguyatorE authorisations and 
registrations maE 2e required to act as a credit entitE Uor consumers according to La' 
0R055z oU /( 1arch 055zx 'hich reguyates contracting 'ith consumers Uor mortgage yoans 
or credits and intermediation services Uor concyuding yoan or credit contractsx and La' 
6R05(z oU (6 1archx 'hich reguyates reay estate credit contractsD

Sanctions and antiwmoneE yaundering

Sanctions

As a mem2er oU the buropean .nion and .nited Jationsx Spain Uoyyo's the sanctions 
imposed 2E the SecuritE )ounciy oU the .nited Jations and 2E the b. authorities under the 
)ommon Foreign and SecuritE PoyicED

A1L reguyations

AntiwmoneEwyaundering BA1LO reguyations in Spain require thatx prior to initiating anE 
2usiness reyationshipx the uytimate 2enelciay o'ner B.34O oU the parties invoyved in the 
deay must 2e cyearyE identiledD

For yegay entitiesx the .34 is delnedx in simpyiled termsx as the naturay person 'ho 
uytimateyE o'ns or controysx directyE or indirectyEx more than 06 per cent oU the share capitay 
or voting rights oU the yegay personx or 'ho 2E other means controysx directyE or indirectyEx 
the management oU a yegay personD

-U a particuyar yegay entitE has no .34x the Spanish antiwmoneE yaundering ya's presume 
that the controy is efercised 2E the directors andx thereUorex their personay detaiys shouyd 
2e discyosedD -U a director is a yegay personx the personay detaiys oU its representatives Bor 
directorsO shouyd 2e discyosedD

€hese requirements are oU particuyar signilcance in Spain 2ecausex 'hiye notarisation 
oU a yoan document is not required 2E ya'x it aUUords the yenders materiay enUorcement 
advantagesD -n additionx as a generay ruyex Spanish securitE interests must 2e notarisedD -n 
anE casex it is market practice to do soD A notarE maE reUuse to grant the reyevant deed iU 
there is anE Uaiyure to satisUE these .34 requirementsD

7eguyations oU Uoreign investments in Spain

Act (zR055/ oU  N  :uyE  on the yegay  Urame'ork oU  capitay  movements and Uoreign 
economic transactions and its associated reguyations esta2yish the regime Uor Uoreign 
direct investment BFI-O in Spanish companiesD

€raditionayyEx SpainGs FI- regime onyE appyied in reyation to investments directyE reyated to 
Spanish nationay deUenceD 9o'everx in 1arch 0505x 'ithin the covidw(zwreyated measures 
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adopted 2E the Spanish governmentx Act (zR055/ 'as amended to incyude a 2roader FI- 
screening regime BArticye ;bisOD Act (zR055/ has 2een recentyE deveyoped 2E 7oEay Iecree 
6;(R050/x oU N :uyE 050/x on Uoreign investmentsx 'hich cyariles the scope oU appyication 
oU the Spanish FI- regimeD

Pursuant to Articye ;bisx transactions that ayyo' the Uoreign investor to directyE or indirectyE 
reach o'nership oU (5 per cent or more oU the shares oU a Spanish companE or attain 
controy oU the Spanish companEx or part oU itx as understood under antitrust reguyationsx 
maE require prior authorisationD €his prior authorisation is required onyE iUQ

(D the target carries out activities that maE aUUect pu2yic orderx pu2yic securitE or pu2yic 
heayth in certain sectors that are considered strategic Bstrategic sectorsOK or

0D regardyess  oU  the  sector  oU  the  targetx  the  Uoreign  investor  meets  certain 
characteristics Bquayiled investorsOD

Foreign investors incyude investors resident outside the buropean .nion and the buropean 
Free €rade Association and investors resident in the buropean .nion and the buropean 
Free €rade Association 'hose .34 is a nonwb. or nonwbF€A investorD 4'nership 2E the 
.34 is understood to efist iU it hoydsx directyE or indirectyEx a stake a2ove 06 per cent oU 
the share capitay or voting rights oU the companE making the investmentx or 'hen the .34 
efercises controy 2E anE other meansD

€emporariyEx and untiy /( Iecem2er 050,x the regime has 2een eftended to investments 
carried out in the strategic sectors 2E investors resident in the buropean .nion and the 
buropean Free €rade Association provided that the Spanish target is yisted in a Spanish 
o8ciay secondarE market Bregardyess oU the vayue oU the transactionO or iU it is a nonwyisted 
Spanish target companEx to the eftent that the vayue oU the transaction is greater than C655 
miyyionD

Strategic sectors incyudeQ

(D criticay inUrastructure BphEsicay or virtuayOK

0D criticay technoyogE and duaywuse products and keE technoyogies Uor industriay 
yeadership and training and technoyogies deveyoped under proHects or programmes 
that are oU particuyar interest to SpainK

/D suppyE oU criticay inputsx in particuyar energEx Uossiy Uueys and ra' materiaysx as 'eyy 
as Uood suppyE and strategic connectivitE servicesK

ND sensitive inUormationx incyuding access or controy oU personay data under the 
jeneray Iata Protection 7eguyation Bb.O 05(,R,;zK and

6D mediaD

–uayiled investors are those 'hoQ

(D are directyE or indirectyE controyyed 2E a government oU a third countrEx incyuding state 
2odiesx sovereign Uunds or armed UorcesK

0D
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have made an investment or have ayreadE 2een invoyved in activities aUUecting 
securitE or pu2yic order in an b. mem2er state and in particuyar in the sectors yisted 
a2oveK or

/D pose a risk oU carrEing out criminay or iyyegay activities aUUecting pu2yic orderx pu2yic 
securitE or pu2yic heaythD

€he revie' period Uor the authorisation is three monthsD

-nvestments carried out 'ithout the required authorisation 'iyy 2e considered invayid and 
'ith no yegay eUUect in Spainx pending cyearanceD AdditionayyEx the Uoreign investor maE 2e 
lnedD €he sanction maE reach the Uuyy vayue oU the transactionD

Whiye FI- approvay is principayyE a matter oU concern Urom an 1&A perspectivex it is ayso 
reyevant in a de2t lnance conteft as this approvay maE 2e required to enUorce securitE 
documents granted directyE or indirectyE over the shares oU Spanish companiesD

€af matters

Ieducti2iyitE oU interest

Spanish corporate income taf B)-€O ya' does not provide Uor a thin capitayisation regimex 
2ut has an interestwstripping regime yimiting the deducti2iyitE oU net interest efpenses to 
/5 per cent oU adHusted operating prolts BroughyE speakingx earnings 2eUore interestx tafesx 
depreciation and amortisation Bb3-€IA[2]OO in a given lscay Eearx 'ith a C( miyyion ToorD €he 
efcess diUUerence couyd 2enelt Urom a carrEwover Uor an indelnite periodD Where a tafpaEer 
incurs net interest efpenses not efceeding the C( miyyion Toorx the diUUerence 2et'een 
the interest cost and the Toor amount 'iyy increase the appyica2ye Gcap roomG in the lve 
su2sequent EearsD €hese ruyes must 2e tested at a group yevey 'here the Spanish 2orro'er 
2eyongs to a Spanish lscay unitE Bsu2Hect to the antiwL34 ruyes descri2ed 2eyo'OD

€he efistence oU a Spanish lscay unitE couyd have certain advantagesD -n generayx a 
yeveraged hoyding companE maE 2e a2ye to sheyter tafa2ye income o2tained 2E its 
su2sidiaries 2eyonging to the Spanish lscay unitE against interest efpenses incurred at the 
hoyding companE yeveyD[3]

€he Spanish interestwstripping ruyes are in yine 'ith the concyusions oU Action N oU the 
3ase brosion and Prolt ShiUting initiativeD[4] €hese ruyes 'ere amended B'ith eUUects Urom 
the lscay Eear starting on ( :anuarE 050NO to ensure their compati2iyitE 'ith the interest 
yimitation ruye provided under the b. Antiw€af Avoidance Iirective adopted 2E the )ounciy 
oU the buropean .nion in :uyE 05(,D Such amendments yed to the efcyusion oU dividends 
2enelting Urom the Spanish participation efemption regime Urom the concept oU Gb3-€IAG 
Uor purposes oU such interestwstripping regimeD Another note'orthE deveyopment Urom 
the 050N reUorm 'as the incyusion oU securitisation Uunds in the scope oU the regimeD 
Prior to 050Nx securitisation Uunds 'ere deemed simiyar to lnanciay entities and insurance 
companies andx thereUorex are not su2Hect to the interest deducti2iyitE yimitationsD[5] €hat 
not'ithstandingx securitisation Uunds shouyd generayyE 2e in a 2reakweven position Urom a 
)-€ perspectivex provided that the income theE o2tain is deemed to 2e lnanciay incomeD[6]
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4ther Ueatures oU the b. Antiw€af Avoidance Iirective have not 2een adopted 2E the 
Spanish yegisyatorx such as an increase oU the minimum interest deducti2iyitE Toor up to 
C/ miyyionx the introduction oU saUe har2ours to pu2yic inUrastructure lnancing proHects and 
the introduction oU a consoyidated group ratio ruyeD

4n the other handx there are certain antiwa2use ruyes that maE yimit the avaiya2iyitE oU 
interest deductions 'ithin a lscay unitE or upon a postwacquisition mergerD For instancex an 
antiwL34 ruye imposes an additionay yimitation to the deducti2iyitE oU interest accruing on 
de2t incurred to make acquisitions oU sharesD .nder this ruyex 'here the 2idco vehicye and 
the target companE merge or Uorm a lscay unitE in the Uour Eears Uoyyo'ing the acquisitionx 
the a2ovewmentioned /5 per cent b3-€IA yimitation shouyd 2e tested taking into account 
onyE the 2idcoGs standwayone b3-€IA and not the lscay unitEGs Bor the b3-€IA corresponding 
to the merged entitEx as the case maE 2eOD €o the eftent that the 2idco is a speciaywpurpose 
vehicye set up Uor purposes oU perUorming the shares acquisition Band not an operating 
entitEOx this ruye 'ouydx in practicex prevent acquisition interest Urom 2eing taf deducti2yeD

€o dispey ayyegations that the antiwL34 ruye puts private equitE lrms at a disadvantage 
as regards industriay groupsx the Spanish ya'maker introduced an Gescape cyauseG to the 
antiwL34 ruyex 'here2E the additionay /5 per cent yimitation 'ouyd not appyE iUQ

(D the yevey oU yeverage does not efceed ;5 per cent oU the purchase price oU the shares 
acquiredK and

0D the acquisition de2t is reduced on a proportionate 2asis 'ithin the eight Eears 
Uoyyo'ing the acquisitionx untiy the de2t reaches a threshoyd oU /5 per cent oU the 
purchase priceD[7]

Where the acquisition is lnanced through diUUerent kinds oU yoan Uaciyities BeDgDx Huniorx 
seniorx meMManinex vendor yoans or other tEpes oU yoansOx the amortisation required under 
the antiwL34 ruye maE 2e perUormed in anE oU such Uaciyitiesx provided that the com2ined 
outstanding principay amount oU ayy oU them does not efceed the mafimum threshoyd Uor 
the Eear in questionD[8] 4n the other handx the inde2tedness efisting at the target companE 
prior to its acquisition does not appear to Uayy under the scope oU this ruyeD[9]

-n additionx there are other antiwa2use ruyes under Spanish taf ya' that maE yimit the 
deducti2iyitE oU interest incurred 2E a Spanish 2orro'erD -nterest efpenses arising in 
connection 'ith intragroup de2tx 'here that de2t is used to acquire sharehoydings Urom 
other group entities or to perUorm equitE contri2utions into other group entities are 
nonwdeducti2yex unyess the 2orro'er is a2ye to evidence to the Spanish taf authorities that 
there are sound 2usiness reasons Uor the transactionsD[10] Furthermorex interest accruing 
on proltwparticipating yoans BPPLsO granted 2E group entities and interest giving rise to 
hE2rid mismatches[11] are ayso nonwdeducti2yeD Spanish transUerwpricing ruyes maE ayso 2e 
used 2E the Spanish taf authorities to chayyenge interest deducti2iyitE in a reyatedwpartE yoan 
and to recyassiUE de2t instruments into equitE instruments Bdepending on the Ueatures oU 
the instrumentOD €he deducti2iyitE oU interest incurred in connection 'ith de2t lnancing an 
equitE distri2ution to the sharehoyders oU the 2orro'er entitE BeDgDx a dividend recapO shouyd 
2e revie'ed on a casew2Ewcase 2asisD[12]

Withhoyding taf

Acquisition and Leveraged Finance | Spain E7plore on Lexology

https://www.lexology.com/indepth/acquisition-and-leveraged-finance/spain?utm_source=TLR&utm_medium=pdf&utm_campaign=Acquisition+and+Leveraged+Finance+-+Edition+12


 RETURN TO SUMMARY

jeneray ruyes

From a practicay perspectivex it is standard Uor Uoreign yenders to use b.w2ased vehicyes to 
make yoans to Spanish 2orro'ersx as it is not market practice Uor 2orro'ers to grosswup 
interest 'ithhoyding taf BW9€O yevied on paEments made to yenders 'ho are not GquayiUEing 
yendersG BiDeDx yenders entityed to an interest 'ithhoyding efemptionOD As a generay ruyex 
paEments oU Spanishwsourced interest are currentyE su2Hect to W9€ at a (z per cent rateD 
€af havenw2ased yenders 'iyy 2e su2Hect to this standard W9€ rateD b.w and bbAw2ased 
yenders Bor b. and bbA permanent esta2yishments oU b.w and bbAw2ased yendersO[13

-
] maE receive interest Uree Urom Spanish W9€x su2Hect to the Uuylyment oU compyiance 
requirements BeDgDx hoyding a vayid governmentwissued taf residence certilcatex or certain 
ayternative certilcation requirements appyica2ye to pension Uundsx coyyective investment 
vehicyes and ayternative investment UundsOD Spanishwresident registered 2anksx registered 
Spanish permanent esta2yishments oU Uoreign 2anks and Spanish securitisation Uunds ayso 
2enelt Urom the W9€ interest efemptionD FinayyEx certain taf treaties entered into 2E Spain 
maE ayso provide Uor a W9€ efemption on interest BeDgDx the taf treaties entered into 'ith 
S'itMeryandx the .nited Vingdom B'hich pyace .V yenders in a simiyar position to b. yenders 
Uoyyo'ing 3refitO and the .nited StatesOx ayso su2Hect to the Uuylyment oU compyiance and 
specilc eyigi2iyitE requirementsD

Antiwa2use

Spanish taf ya' does not provide Uor a delnition oU G2enelciay o'nerG in respect oU interestD 
-n Uactx the a2ovewmentioned ruye efempting interest paEments made to b. yenders Urom 
W9€ does not provide Uor a G2enelciay o'nershipG provisionD Jot'ithstanding thisx the 
Spanish domestic ruye derives Urom the transposition oU )ounciy Iirective 055/RNzRb) 
Bthe -nterest IirectiveO and the )ourt oU :ustice oU the buropean .nion B):b.OD €he ):b. 
has anayEsed in the GIanish casesG B)w((6R(,x )w((•R(,x )w((zR(, and )w0zzR(,O the 
concept oU G2enelciay o'nerG under the -nterest Iirectivex and concyuded that the notion 
oU 2enelciay o'ner Bto 2e interpreted in a 'aE consistent 'ith the 4b)I standardsO maE 
2e appyica2ye 2E mem2er states regardyess oU the incyusion oU a 2enelciay o'nership 
requirement in the domestic ya'sD €here is stiyy uncertaintE as regards to ho' this doctrinex 
as appyied 2E the Spanish taf auditx 'iyy 2e interpreted 2E the Spanish courts oU ya' 
Band the interpyaE 2et'een such doctrine and generay antiwa2use ruyesOD[14] 9o'everx given 
the scope oU the Ianish cases B'hich addressed reyatedwpartE yending structures and 
no thirdwpartE lnancing structuresO and the 2ackground oU the Spanish efemption ruyex 
'hich appyE regardyess oU the efistence oU 2orro'ing 2et'een associated entities Band 
thereUore go 2eEond the scope oU the -nterest IirectiveOx there are grounds Uor supposing 
that the impact oU this doctrine might 2e yimited in the conteft oU thirdwpartE yendingD -n anE 
eventx 2ackwtow2ack yending structuresx sharehoyder yoan lnancings and su2wparticipation 
arrangements shouyd 2e careUuyyE revie'ed in yight oU these precedents and oU antiwa2use 
principyes generayyED An assessment oU the ro2ustness oU a yending structure against such 
potentiay chayyenges must 2e carried out on a casew2Ewcase 2asisD

Speciay regime Uor notes oUUerings
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Spanish taf ya' provides Uor a speciay taf regime[15] appyica2ye tox among othersx quayiUEing 
notes oUUerings made 2E Spanishwresident companies and 2E 'hoyyE o'ned su2sidiaries oU 
Spanish companies resident 'ithin the buropean .nionx[16] provided that certain additionay 
requirements reyating to the oUUering BeDgDx the yisting oU the notes on a suita2ye efchangeO 
are metx and certain compyiance inUormation is timeyE suppyied 2E the paEing agent 
invoyvedD €his regime provides Uor a W9€ interest efemption on paEments made to ayy 
Uoreign notehoydersx regardyess oU their Hurisdiction oU residence BiDeDx tafwhaven investors 
are not penayisedO and 'ithout requiring individuayised taf documentation Bsuch as 
governmentwissued taf residence certilcatesO to 2e suppyiedD

9oriMontay taf groups

€he  taf  consoyidation  regime Uor  Spanish  companies  income taf  B)-€O  purposes 
mandatoriyE  incyudes  'ithin  a  taf  group  the  Spanish  su2sidiaries  oU  a  common 
nonwSpanish resident parent companEx[17] ayyo'ing the Uormation oU a horiMontay taf group 
that 'ouyd incyude ayy Spanishwresident direct or indirect su2sidiaries in respect oU 'hich 
such uytimate nonwSpanish parent companE had a quayiUEing sharehoyding BiDeDx generayyEx 
;6 per cent oU share capitay and maHoritE oU the su2sidiarEGs voting rightsOD €he 'ording 
oU the ya' Bandx in particuyarx the ruyes governing the Uormation oU horiMontay taf groupsO 
creates severay pitUayys that maE aUUect a 'ide arraE oU industries BeDgDx muytinationay groups 
'ith Spanish investmentsx private equitE sponsors and lnanciay institutions lnancing 
Spanish acquisitionsOD

For instancex under the horiMontay group ruyesx a muytinationay groupGs parent companE 
hoyding indirect investments in diUUerent 2usinesses 'ithout anE reyationship 'hatsoever 
among them Urom an organisation standpoint B'hich is a UairyE common situation in 
muytinationay congyomeratesO couyd 2e deemed to 2e the parent companE oU a soye lscay 
unitE that shouyd 2e automaticayyE Uormed 2E ayy the Spanish entities it o'nsD .nder 
the Spanish )-€ Act provisions B'hich have ayreadE 2een interpreted 2E the Spanish taf 
authoritiesOx[18] iU these indirect Spanish su2sidiaries ayreadE Uormed their o'n taf groups 
in Spainx one oU the prewefisting taf groups shouyd cease to efistx 'ith the dewgrouping 
charges that couyd derive Urom the termination BiDeDx recapture oU certain intrawgroup gains 
that 'ere eyiminated in the past o'ing to the appyica2iyitE oU the consoyidated taf regimeOD 
Spanish ya' does notx ho'everx determine 'hich taf group shouyd 2e terminatedD[19]

Another efampye oU un'arranted impyications oU the horiMontay group ruyes maE 2e 
Uoyyo'ed in private equitE structuresD jenerayyEx private equitE sponsors have GmasterG 
hoyding companies in an b. Hurisdiction and make yeveraged 2uEout acquisitions through 
Spanish 2idco vehicyes partyE lnanced through yoans granted 2E lnanciay institutionsD 
4nce the Spanish 2idco acquires the shares oU the Spanish GtargetG companEx 2idco 
and target generayyE Uorm a taf consoyidated groupD -n these structuresx the second 
Spanish investment made indirectyE Urom the same master hoyding companE B'ith the 
same 2idco@target structureO maE turn out not to 2e eyigi2ye to Uorm a standwayone taf 
consoyidated groupD €he Uact that there is a common parent companE Uor 2oth the lrst 
2idco and the second 2idco 'ouyd mean that the entities reyated to the second acquisition 
BiDeDx the second 2idco and the second target groupO shouyd Uorm a singye horiMontay taf 
groupD
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Such an un'arranted outcome maE 2e a great inconvenience Uor the private equitE sponsor 
Bas the lnanciay modeys prepared Uor the lrst acquisition @ taking into account the Ueatures 
oU the lrst target and the lrst 2idcoGs yeverage yevey @ maE 2e signilcantyE changedO[20] 
and Uor the lnanciay institutions Bas the Uormation oU a horiMontay taf group maE impyE 
an additionay efposure to taf risks associated 'ith companies that did not Uayy under the 
perimeter oU the acquisition that 'as lnancedOD[21]

Whiye there maE 2e strategies to structure investments to avoid the adverse impyications 
oU this regimex[22] their impyementation requires individuayised taf adviceD

Security and guarantees

Parayyey de2t

Parayyey de2t structures governed 2E Spanish ya' are not used in the Spanish marketx 
as there is a risk oU their 2eing decyared nuyy and void pursuant to the )iviy )ode o'ing 
to the a2sence oU a yegay consideration supporting the creation oU such autonomousx 
independent and a2stract de2tD 1oreoverx the yegay concept oU trust is not reguyated under 
Spanish ya'D €hereUorex it is not courtwtested 'hether a securitE agent under a sEndicated 
lnance deay 'ouyd 2e a2ye to vayidyE hoyd anE de2t or securitE interest on 2ehayU oU the 
yenders acting as trustee pursuant to a parayyey de2t structureD AccordingyEx the reyevant 
securitE interest must 2e granted in Uavour oU each and everE secured partED €hat 2eing 
saidx parayyey de2t structures have 2een recentyE recognised in other civiy ya' Hurisdictions 
BeDgDx FranceOK thereUorex the possi2iyitE oU Uuture changes in Spain cannot 2e disregardedD

Limits to guarantees and securitE interests oU Spanish guarantors

Limitations on guarantees provided 2E Spanish guarantors incorporated as SLs

Spanish guarantors incorporated in the Uorm oU sociedades de responsabilidad limitada 
BSLsO can onyE issue notes up to an aggregate mafimum amount oU t'ice its o'n equitE 
Brecursos propiosOx unyess the issue is secured or guaranteedx as appyica2yex 2E a mortgagex 
a pyedge oU securitiesx a pu2yic guarantee or a Hoint and severay guarantee Urom a credit 
institutionD -t is not UuyyE cyear iU this yimitation on SLs appyies to the yevey oU credit support 
that SLs can provide in respect oU notes issued 2E anE third partED

Financiay assistance

When structuring acquisition lnance deays or relnancing previous acquisition lnance 
deaysx it is important to 2ear in mind that neither SLs nor sociedades anónimas BSAsx 'hich 
are the most common Uorm oU 2ig Spanish corporationsO maE secure or guaranteex or 
participatex heyp or render anE sort oU lnanciay assistance Uor the acquisition oU their o'n 
shares or quotasx or those oU their parent companiesD Furthermorex SLs maE not secure or 
guaranteex or participatex heyp or render anE sort oU lnanciay assistance Uor the purchase oU 
the shares or quotas oU anE companE 'ithin their groupD AnE securitE interest or guarantee 
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that constitutes unya'Uuy lnanciay assistance in accordance 'ith the Uoregoing ruyes is nuyy 
and voidD AdditionayyEx lnanciay assistance maE raise civiy yia2iyitE issues Uor the directorsD

.nyike bngyish ya'x Spanish ya' does not reguyate a 'hite'ash procedure andx thereUorex in 
the past the traditionay 'aE to avoid lnanciay assistance 'as the GUor'ard mergerG 2et'een 
the 2idco and the targetx 'hich shouyd 2e 2acked 2E a vayid economic reason Uor the 
merger to 2enelt Urom an advantageous taf regimeD[23] 7oEay IecreewLa' 6R050/ oU 0• 
:unex 'hich approved a ne' regime on structuray modilcationsx maintains the specilc 
reguyation to yeveraged mergers consisting oU a merger 2et'een t'o or more companies 
'here anE oU them has incurred de2t in the three Eears prior to the merger to acquire controy 
oU anE oU the other companies invoyved in the merger or to acquire assets oU anE oU the other 
companies invoyved in the merger that are essentiay Uor normay operation or are signilcant 
Uor the equitE vayue oU the companED -n this scenariox the Uoyyo'ing ruyes appyEQ

(D the merger pyan 'iyy speciUE the resources and terms envisaged Uor paEment 2E the 
resuyting companE oU the de2ts incurred Uor the acquisitionK

0D the directorsG report on the merger pyan must indicate the reasons that HustiUE the 
acquisition andx iU appyica2yex the mergerD €he directorsG report must ayso contain an 
economic and lnanciay pyan setting out the resources and providing a description 
oU the o2Hectives to 2e achievedK and

/D the efpertsG report on the merger pyan must contain an opinion on 'hether the 
aUorementioned inUormation is reasona2yeD

According to Articye N0 oU 7oEay IecreewLa' 6R050/ oU 0• :unex an independent efpert 
Bappointed 2E the reyevant mercantiye registrEO is no yonger required to render an opinion 
on 'hether lnanciay assistance efistsD

Jo'adaEsx the usuay approach is to assume that these restrictions ayso appyE to a 
relnancing oU de2t incurred in connection 'ith a previous acquisitionD

Whiye there are practitioners that consider that the Spanish lnanciay assistance yimitations 
appyica2ye to Spanish companies shouyd 2e eftended to Uoreign su2sidiariesx the eftra 
territoriay appyication oU the Spanish lnanciay assistance yimitations is usuayyE not the 
approach Uoyyo'ed 2E the marketD

)orporate 2enelt

€he corporate 2enelt concept is not efpressyE recognised under the Spanish yegay sEstemD 
Jonetheyessx severay points shouyd 2e 2orne in mindQ

(D iU a Spanish companE grants securitE interest or guarantees 'here the transaction 
pursuant to 'hich the securitE interest granted is not Uound to resuyt in the uytimate 
corporate 2enelt Bdirect or indirectO oU said companEx the directors oU that companE 
couyd 2e in 2reach oU their lduciarE dutiesK and

0D to the eftent that the po'er to grant securitE interest or a guarantee Uor the 2enelt 
oU third parties is not incyuded in the directorsG po'ersx the directors maE need to 
seek a speciay authorisation Urom the companEGs sharehoydersD
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-n vie' oU the a2ovex corporate upstream guarantees maE 2e chayyenged to the eftent that 
theE do not resuyt in a tangi2ye and identila2ye interest to the guarantor 2eEond the a2stract 
group interestD

-n a nonwinsoyvencE situationx the corporate 2enelt requirement stiyy appyiesD 9o'everx it 
does not need to 2e quantiledx and it 'iyy not prevent a guarantee Urom covering 'orking 
capitay Uaciyities that are not yinked to the acquisition oU the companEGs or its hoyding 
companEGs shares or quotasD

SLs must o2tain their sharehoydersG approvay prior to providing securitE or guarantees in 
Uavour oU their sharehoyders or directorsx unyess the 2enelciarE oU the securitE or guaranteex 
as appyica2yex is a companE that 2eyongs to the same group oU companiesD

Aythough there are some practitioners that understand that the sharehoydersG meeting 
must approve the granting oU securitE interest over assets that maE 2e considered essentiay 
Uor the companEx there is no market standard in this regardD 9o'everx this is tEpicayyE seen 
as a condition precedent in the Urame'ork oU L34s in SpainD

.nder the Spanish -nsoyvencE Actx[24] anE agreement entered into 2E a Spanish companE 
'ithin the t'owEear period immediateyE preceding the petition oU insoyvencE or the notice 
oU the initiation oU negotiations 'ith the creditors or the intention to initiate them to 
reach a restructuring pyan Bas 'eyy as the agreements entered into 2et'een anE oU the 
aUorementioned events and the decyaration oU insoyvencE 2E the reyevant commerciay courtO 
maE 2e rescinded 2E the reyevant insoyvencE courtx provided that the insoyvencE receiver 
deems that the terms oU the agreement are detrimentay to the insoyvent estatex even iU 
there 'as no Urauduyent intentionD Like'isex anE agreements entered into 2E a Spanish 
companE 'ithin the t'owEear period immediateyE preceding the date oU the communication 
oU efistence oU negotiations 'ith its creditorsx or the intention to commence such 
negotiationsx to reach a restructuring pyan pursuant to Articyes 6•6 et seq oU the Spanish 
-nsoyvencE Act maE 2e ayso rescinded Beven iU there 'as no Urauduyent intentionO unyessQ

(D it is not approved a restructuring pyan or 2eing approved it is not sanctioned Bw
homologadoO 2E the competent courtK and

0D the insoyvencE is decyared 'ithin the Eear Uoyyo'ing the end oU the eUUects oU the 
aUorementioned communication or oU the eftension that 'ouyd have 2een grantedD

-n addition to the Uoregoingx the Spanish -nsoyvencE Act contains a presumption 2E virtue oU 
'hich it 'iyy 2e deemed detrimentay to the insoyvencE statex and thereUore it 'iyy 2e decyared 
nuyy and voidx anE in rem securitE grantedx 'ithin the cya'2ack periodx as coyyateray Uor either 
an efisting o2yigation or a ne' o2yigation in repyacement oU an efisting oneD

9o'everx anE securitE interest and guarantee granted 'ithin the conteft oU a sanctioned 
BhomologadoO restructuring pyan 'iyy not 2e su2Hect to the aUorementioned presumptionx 
to the eftent that the reyevant restructuring pyan aUUects at yeast 6( per cent oU the totay 
yia2iyities oU the de2torx unyess it is proven that the securitE interest 'as granted in Uraud oU 
creditorsD

SecuritE
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€he most tEpicay securities in the Spanish market are reay estate mortgages and pyedges 
over shares or quotasx[25] 2ank accounts and credit rightsD PromissorE mortgages are 
ayso not unheard oU in the Spanish marketx aythough theE maE not 2e considered securitE 
interest 2ut Hust an undertaking to create securitE interestD

A universay Toating catchwayy securitE interestx simiyar to an bngyish ya' de2enture or 
.S .niUorm )ommerciay )ode securitE interestx is not recognised under Spanish ya'D -n 
contrastx each securitE interest over an asset cyass is documented in a separate deed 
and signed 2eUore a notarE pu2yicD -n this sensex Spanish ya' securitE documents must 
accurateyE descri2e the assets that are su2Hect to a particuyar charge as 'eyy as the 
o2yigations theE intend to secureD

€he possi2iyitE oU creating a singye gyo2ay pyedge to secure muytipye yia2iyities is not 
efpressyE reguyated 2E the Spanish )iviy )odeK ho'everx there are grounds to sustain 
the vayiditE oU securitE interests and guarantees 2eing granted in respect oU muytipye 
yia2iyitiesD 7oEay Iecree 6R0556x Uor efampyex ayyo's Uor the creation oU a singye lnanciay 
securitE interest to secure severay o2yigationsD €he use oU gyo2ay reay estate mortgages 
to secure muytipye yia2iyities is ayso recognised and reguyated 2E Articye (6/bis oU the 
Spanish 1ortgage La' dated • Fe2ruarE (zN,D LastyEx the use oU personay guarantees to 
secure muytipye yia2iyities 'as efpressyE recognised 2E Articye z• oU Spanish 7oEay Iecree 
La' /R05(( oU (N Jovem2erx 'hich approved the )onsoyidated €eft oU the Pu2yic Sector 
)ontracts ActD 9o'everx Articye z• oU the Uormer Pu2yic Sector )ontracts Act 'as repeayed 
2E Act zR05(; oU • Jovem2erx 'hich approved the ne' Pu2yic Sector )ontracts Act that 
entered into Uorce on z 1arch 05(•D As a consequence oU the a2ovex there are ayso grounds 
to sustain the vayiditE oU gyo2ay pyedgesx even though a diUUerent vie' Urom the competent 
courts cannot 2e disregardedD

1ortgages

As a generay ruyex pursuant to the principye oU speciayitEx each mortgaged asset maE 
secure the o2yigations arising Urom one de2t instrument onyED 9o'everx 'hen ayy yenders 
are lnanciay entities Bas delned in Articye 0 oU the Spanish 1ortgage 1arket ActO[26] and 
certain Uormay requirements are ayso metx the reyevant mortgage maE 2e created in the Uorm 
oU a mafimum yia2iyitE mortgage Bhipoteca de máximoOx 'hich maE secure severay present 
or Uuture o2yigations arising Urom de2t instruments up to the said mafimum yia2iyitED[27]

Spanish ya' mortgages can 2e created over reay estate assets and over mova2ye assets 
such as inteyyectuay propertE rightsx industriay machinerEx aircraUtx vehicyes and 2usiness 
premisesK as a perUection requirementx theE must ayy 2e registered 'ith the reyevant pu2yic 
registrED

€he mortgage deed must efpressyE mentionx among othersx the mafimum amount oU 
the underyEing o2yigations that is secured 2E the mortgageD -n this sensex it is important 
to carrE out a costw2enelt anayEsisx given that stamp dutE must 2e paid on the 2asis 
oU the mafimum secured amountD )urrentyEx the stamp dutE appyica2ye to pu2yic deeds 
oU mortgage maE generayyE range 2et'een 5D6 and 0 per cent oU the secured amount 
Bdepending on the region 'here the asset is yocatedOD

Since Jovem2er 05(•x Uoyyo'ing a yong court controversE regarding the partE 'ho shouyd 
2e yia2ye Uor stamp dutE upon the grant oU a mortgage yoanx the Spanish government 
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enacted yegisyation shiUting tafpaEer status to the yendersx regardyess oU the tEpe oU yoanx 
the status oU the yender B2ank or other'iseO or the status oU the 2orro'er BeDgDx consumerx 
individuay or corporationOD From a practicay standpointx ho'everx yenders oUten demand that 
2orro'ers contractuayyE 2ear the cost oU stamp dutiesx aythough yenders 'iyy continue 2eing 
yia2ye Uor such paEment 2eUore the Spanish taf authoritiesD

Assignments oU commitments under the reyevant UaciyitE agreement 2et'een yenders do 
not automaticayyE resuyt in the assignment oU the assigning yenderGs participation in the 
mortgageD €he assignment oU the mortgage must 2e efpressyE documented and registered 
'ith the reyevant pu2yic registrE Uor the acquiring yender to 2ecome a mortgagee oU recordD 
Furthermorex stamp dutE is yevied 2ased on the commitment 2eing transUerredD

€he mortgage deed must incyude the Spanish taf identilcation num2ers oU ayy parties to 
ena2ye the Spanish authorities to identiUE each partE theretoD

Pyedges

As stated a2ovex Spanish ya' does not efpressyE reguyate the possi2iyitE oU creating a singye 
gyo2ay pyedge to secure severay o2yigationsD 9o'everx 7oEay Iecree 6R0556 ayyo's the 
creation oU singye lnanciay coyyateray interest to secure severay o2yigations and gyo2ay reay 
estate mortgages Bhipotecas de máximoO are efpressyE reguyated 2E Articye (6/ bis oU the 
Spanish 1ortgage La' dated • Fe2ruarE (zN,D -n this sensex 2ased on the acceptance oU 
the appyication 2E anayogE oU the mentioned reguyationsx it is a 'idespread market practice 
to grant a singye gyo2ay pyedge to secure severay o2yigationsx 'hich is generayyE considered 
accepta2ye in Spanish academic yiteratureD

€here are t'o main tEpes oU pyedges under Spanish ya'Q pyedges 'ith transUer oU 
possession and pyedges 'ithout transUer oU possessionD

Pyedges 'ith transUer oU possession

Pyedges 'ith transUer oU possession require the possession oU the pyedged asset to 2e 
transUerred to the creditor or to a third partE Uor the purposes oU perUecting the pyedgeD 
For assets that are not phEsicayyE transUera2yex there are presumptions that certain actions 
BeDgDx granting the pyedge as a Spanish deed and deyivering noticesO are equivayent to 
transUerring possession oU the reyevant assetD

.nder certain circumstancesx pyedges 'ith transUer oU possession maE 2e su2Hect to 7IL 
6R0556x[28] 'hich incorporated the buropean Financiay )oyyateray Iirective[29] into Spanish 
ya' and aims to Uaciyitate the enUorcement oU lnanciay coyyateray arrangementsD €o 2enelt 
Urom this regimex the Uoyyo'ing requirementsx among othersx must 2e metQ

(D at  yeast  one oU  the parties must 2e a pu2yic  entitEx  a  centray  2ankx  a credit 
institutionx an investment services companEx an insurance companEx a reay estate 
coyyective investment undertaking or anE oU its management companiesx mortgage 
securitisation  Uundsx  asset  securitisation  Uunds  or  anE  oU  the  management 
companies oU a securitisation Uundx pension Uund or other lnanciay institutionx as 
delned in Articye /B00O oU Iirective 05(/R/,Rb. oU the buropean Paryiament and 
oU the )ounciy oU 0, :une 05(/ or secondarE market 2odies and management 
companies oU those secondarE marketsx cyearing sEstem companiesx entities 
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reUerred to in La' N(R(zzzx and equivayent entities operating in the optionsx Uutures 
and derivatives marketsK

0D the pyedged asset must 2e cash BiDeDx the moneE credited to an account in anE 
currencEOx marketa2ye securities[30] and other lnanciay instrumentsx or specilc 
receiva2yes BiDeDx moneE cyaims arising out oU an agreement 'here2E a credit 
institution grants credit in the Uorm oU a yoan agreement or a credit yineOK and

/D the lnanciay coyyateray arrangement must have 2een Uormayised in 'ritingD

€he main advantages oU 7IL 6R0556 Uor yenders are as Uoyyo'sQ

(D no Uormayities BeDgDx registration and noticesO are required other than documenting 
the arrangement in 'ritingx the provision oU the coyyaterayx to either the 2enelciarE 
or anE person acting on its 2ehayUx and constancE oU such provision in 'riting or in 
a yegay equivayent mannerK

0D it ayyo's Uor the direct saye or appropriation oU the pyedged assetK

/D it provides certain protections against insoyvencEx given that the initiation oU 
insoyvencE proceedings is not considered su8cient grounds to decyare nuyy or to 
rescind or to suspend the enUorcement oU a lnanciay coyyateray arrangementK and

ND setwoUU agreements su2Hect to 7IL 6R0556 'iyy not 2e aUUected 2E a decyaration oU 
insoyvencED

-n yight oU a Hudgment issued 2E the ):b. on Jovem2er 05(,x[31] there is a risk that a pyedge 
over 2ank accounts maE not quayiUE as a lnanciay coyyateray arrangement iU the account 
hoyder maE UreeyE dispose oU the monies deposited in the accountD €his does not mean 
that pyedge 'ouyd 2ecome nuyy or unenUorcea2yex 2ut that the reyevant 2enelciarE 'ouyd 
not 2enelt Urom the advantages provided 2E the 7IL 6R0556 Uor the lnanciay coyyateray 
arrangementsD

FinayyEx certain Spanish regionay ruyes maE appyE depending on 'here the pyedged assets 
are yocatedD

Pyedges 'ithout transUer oU possession

Pyedges 'ithout transUer oU possession do not require the possession oU the pyedged asset 
to 2e deyiveredD 9o'everx theE must 2e registered in the reyevant mova2ye assets registrE 
as a perUection requirementD

.nyike mortgagesx provided the pyedge is granted as a Spanish commerciay deed and not 
as a notariay deedx no stamp dutE 'iyy 2e yeviedx 2ut it attracts certain other costs such as 
notariay and registration UeesD 9o'everx the deed oU pyedge must stiyy incyude a reUerence 
to the mafimum amount oU o2yigations that is secured 2E the pyedge 'ithout transUer oU 
possessionD Spanish taf identilcation num2ers are required to have the pyedge registeredD

As regards assignments 2et'een yendersx simiyaryE to mortgagesx the assignment oU 
a yenderGs position under a pyedge 'ithout transUer oU possession must 2e efpressyE 
documented and registered 'ith the reyevant pu2yic registrED[32]
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Simiyar to pyedges 'ith transUer oU possessionx Spanish regionay ruyes maE appyE depending 
on 'here the pyedged assets are yocatedD

1arket participants structure pyedges over credit rights as pyedges 'ith transUer oU 
possession to avoid registration requirementsD

PromissorE mortgage

PromissorE mortgages are not unusuay in Spanish lnance deaysD A promissorE mortgage 
does not create an in rem right oU mortgagex 2ut rather an o2yigation Uor the grantor in 
reyation to the reyevant yenders partE thereto to create an in rem right oU mortgage upon the 
occurrence oU the agreed trigger eventD

PromissorE mortgages are tEpicayyE used 'hen the amount oU stamp dutE that 'ouyd 2e 
yevied on the reyevant mortgage deed is too yarge compared 'ith the risk oU deUauyt orx 
generayyEx 'ith the 2enelt oU creating a mortgage upon cyosing a deayD

-n anE casex yenders shouyd 2ear in mind that the conversion oU the promissorE mortgage 
into a yegay mortgage requires the paEment oU the stamp dutE that 'as initiayyE avoidedx 
and that it maE entaiy signilcant insoyvencE yimitations and a rescission riskD

-rrevoca2ye po'ers oU attorneE

-t is usuay in the Spanish market to have the mortgagor or pyedgor grant a speciay po'er 
oU attorneE in Uavour oU the securitE agent Bor even the secured partiesO to carrE out 
certain actions on its 2ehayUD Pursuant to an irrevoca2ye po'er oU attorneEx the securitE 
agent is tEpicayyE authorised to carrE out perUectionx Uurther assurance and enUorcement 
actions on 2ehayU oU the reyevant mortgagor or pyedgor 'ith respect to the reyevant securitE 
documentsD €o ensure that the mortgagor or pyedgor maE not uniyaterayyE revoke the po'er 
oU attorneEx the securitE agent is usuayyE partE to the deed oU po'er oU attorneEx and certain 
specilc yanguage is incyudedD

-t is 'orth mentioning that the scope oU the po'ers granted in Uavour oU the securitE agent 
or secured parties shouyd 2e careUuyyE delned to avoid their potentiay cyassilcation as 
shado' directors in an insoyvencE proceeding oU the grantorD

FinayyEx under Spanish common ya'x po'ers oU attorneEx appointments or authorisations 
grantedx regardyess oU 'hether theE are stated to 2e irrevoca2yex are generayyE revoca2ye 2E 
the grantorx provided that the revocation is in good UaithD 1oreoverx irrevoca2ye po'ers oU 
attorneE 2ecome unenUorcea2ye in insoyvencED

Priority of claims

€Epes oU cyaims

4nce insoyvencE has 2een decyaredx the court receiver dra's up a yist oU ackno'yedged 
cyaims and cyassiles them according to the Uoyyo'ing categoriesD
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)yaims against the insoyvencE estate

€hese cyaims are paEa2ye 'hen due according to their o'n terms Bandx thereUorex are paid 
2eUore ayy other cyaims under insoyvencE proceedings @ see 2eyo'OD )yaims against the 
insoyvencE estate incyudeQ

(D a certain amount oU the empyoEee paEroyyK

0D the costs and efpenses oU the insoyvencE proceedingsK

/D certain amounts arising Urom services provided 2E the insoyvent de2tor under 
reciprocay  contracts  and outstanding o2yigations that  remain  in  Uorce aUter 
insoyvencE proceedings are decyaredx and certain amounts deriving Urom o2yigations 
to return and indemniUE in cases oU voyuntarE termination or 2reach 2E the insoyvent 
de2torK

ND amounts deriving Urom the efercise oU a cya'2ack action during the insoyvencE 
proceedings  regarding  certain  acts  perUormed  2E  the  insoyvent  de2tor  and 
corresponding to a reUund oU consideration received 2E it Befcept in cases oU 2ad 
UaithOK

6D certain amounts arising Urom o2yigations created 2E virtue oU ya' or Urom tort aUter 
the decyaration oU insoyvencE and untiy its concyusionK

,D 65 per cent oU the Uunds yent under a relnancing arrangement entered into in 
compyiance 'ith the requirements set Uorth in Articye ,(N et seq Brestructuring 
pyansO oU the Spanish -nsoyvencE ActK[33] and

;D certain de2ts incurred 2E the de2tor Uoyyo'ing the decyaration oU insoyvencED

-nsoyvencE cyaims

-nsoyvencE cyaims are su2Hect to the insoyvencE proceedings andx unyike the cyaims against 
the insoyvencE estatex are paid in accordance 'ith the 'aterUayy set Uorth in the Spanish 
-nsoyvencE ActD -n principyex the insoyvencE 'aterUayy appyies mandatoriyEK that saidx the 
'aterUayy maE 2e aytered among the creditors that are partE to a contractuay su2ordination 
agreement to the eftent the de2tor is partE to such agreement and it does not cause anE 
preHudice to anE third partiesD

-nsoyvencE cyaimsx in turnx are cyassiled as Uoyyo'sQ

(D speciay priviyege cyaimsx reUerring to cyaims that 2enelt Urom securitE interest on 
certain assets BessentiayyE in rem securitEx to the eftent secured 2E in rem securitEOKw
[34]

0D generay priviyege cyaimsx reUerring tox among othersx certain ya2our de2ts and 
de2ts 'ith pu2yic administrations corresponding to taf de2ts and sociay securitE 
o2yigations Brecognised as generayyE priviyeged Uor hayU oU their amountOx and de2ts 
heyd 2E the creditor appyEing Uor the corresponding insoyvencE proceedings Bto the 
eftent such appyication has 2een approvedO up to 65 per cent oU the amount oU 
such de2tD .p to 65 per cent oU the amount oU either anE interim lnancing[35

-
] or ne' lnancing[36] provided 'ithin the Urame'ork oU a sanctioned Bhomologa-
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doO restructuring pyan ayso quayiUE as generay priviyege cyaimsx to the eftent that 
the cyaims aUUected 2E the reyevant pyan represent at yeast 6( per cent oU the totay 
yia2iyities oU the insoyvent de2torD -n the same yinex iU the interim lnancing or ne' 
lnancing is provided 2E parties 'ho are speciayyE reyated to the de2torx 65 per cent oU 
the amount oU such lnancings 'iyy ayso 2enelt Urom generay priviyeges to the eftent 
that the cyaims aUUected 2E the reyevant restructuring pyan represent at yeast ,5 per 
cent oU the totay yia2iyities oU the insoyvent de2tor Bdeducting the cyaims heyd 2E anE 
speciayyE reyated person to the insoyvent de2tor to caycuyate the aUorementioned 
maHoritEOK

/D ordinarE cyaims Bunsu2ordinated and nonwpriviyeged cyaimsOK and

ND su2ordinated cyaimsK de2ts su2ordinated 2E virtue oU ya' incyudex among othersx 
cyaims that have 2een notiled yate 2E the creditors Bother than cyaims oU mandatorE 
recognitionOx lnesx prolt participation yoansx cyaims reyated to accrued and unpaid 
interest unyess and to the eftent theE are secured 2E an in rem rightx as 'eyy asx 
in particuyarx credit rights heyd 2E parties that are speciayyE reyated to the de2tor 
Bdiscussed Uurther in Section -LDiiOD

Su2ordination

)redit rights maE 2e su2ordinated 2E virtue oU ya'x 2E contractuay agreement or as a resuyt 
oU the structure oU the de2tD )ontractuay su2ordination must 2e accepted 2E ayy oU the 
creditors 'hose cyaims are aUUected 2E the reyevant su2ordinationD

)ontractuay su2ordination agreements are no' recognised 'ithin insoyvencE proceedings 
provided that the insoyvent de2tor is partE to those agreements and theE do not cause 
preHudice to anE third partiesD )ontractuay su2ordination agreements are 2inding to the 
insoyvencE administratorsx 'ho 'iyy make the paEments in accordance 'ith the reyevant 
ruyes or 'aterUayys set out in the agreementsD )ontrarE to 'hat happens in an insoyvencE 
scenariox contractuay su2ordination agreements have not 2een efpressyE recognised Uor 
the purposes oU cyass Uormation to vote the approvay oU a restructuring pyanD

Pursuant to the Spanish -nsoyvencE Actx credit rights heyd 2E parties that are speciayyE 
reyated to the de2tor are su2ordinatedD -n the case oU individuaysx this incyudes their 
reyativesD -n the case oU yegay entitiesx this incyudesQ

(D sharehoydersx group companies and their common sharehoydersx provided thatQ

M theE are personayyE yia2ye Uor the de2torGs de2tsK

M theE o'ned directyE or indirectyE over 6 per cent BUor companies that have 
issued securities yisted on an o8ciay secondarE marketO oU the entitEGs share 
capitay 'hen the reyevant de2t 'as incurredK or

M theE o'ned directyE or indirectyE over (5 per cent BUor companies that have 
not issued securities yisted on an o8ciay secondarE marketO oU the entitEGs 
share capitay 'hen the reyevant de2t 'as incurredK and

0D directors and de Uacto Bshado'O directorsx yiquidators and attorneEs hoyding generay 
po'ers oU attorneEx as 'eyy as those 'ho heyd such positions 'ithin the t'o Eears 
immediateyE preceding the initiation oU insoyvencE proceedingsD
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-n addition to the a2ovex there is a presumption that anE persons 'ho have acquired credit 
rights Urom the speciayyE reyated persons descri2ed a2ove 'ithin the t'o Eears immediateyE 
preceding the initiation oU insoyvencE proceedings are ayso speciayyE reyated to the de2torD 
€hereUorex their cyaims 'iyy 2ecome su2ordinatedD

Jot'ithstanding the a2ovex it is note'orthE that creditors 'ho have capitayised ayy or part 
oU their cyaims pursuant to a sanctioned BhomologadoO restructuring pyan in accordance 
'ith Articye ,/6 et seq oU the Spanish -nsoyvencE Act are not deemed speciayyE reyated 
persons as a resuyt oU said restructuringx and anE creditors 'ho are partE to a sanctioned 
BhomologadoO restructuring pyan are deemed not to 2e de Uacto directors 2ecause oU the 
o2yigations assumed 2E the de2tor pursuant to the restructuring pyan Baythough evidence 
to the contrarE maE 2e admittedOD

Jurisdiction

)hoosing the ya's oU anE Hurisdiction other than Spain 'iyy generayyE 2e given eUUect 2E 
the Spanish courts su2Hect tox among other thingsx the terms oU the 7ome - and 7ome -- 
7eguyations[37] and in accordance 'ith the efceptions and provisions oU the ya's oU Spainx 
provided that the reyevant appyica2ye ya' is evidenced to the Spanish courts pursuant to 
Articye 0•( oU the Spanish )iviy Procedure Actx[38] and pursuant to Articye // oU the Act on 
-nternationay Legay )ooperation in )iviy 1attersD[39]

Furthermorex the recognition and enUorcement oU a lnay Hudgment o2tained against anE 
de2tor or guarantor in a countrE other than Spain is su2Hect toQ

(D 7eguyation Bb.O JoD (0(6R05(0 [40] iU the Hudgment 'as rendered 2E a court oU a 
mem2er state oU the buropean .nionK

0D the Lugano )onvention on Hurisdiction and the recognition and enUorcement oU 
Hudgments in civiy and commerciay matters iU the Hudgment 'as rendered 2E a court 
oU a nonwb. mem2er state having signed such conventionK

/D the 9ague )onvention oU /5 :une 0556 on )hoice oU )ourt Agreements or the 9ague 
convention oU 0 :uyE 05(z on the recognition and enUorcement oU Uoreign Hudgments 
in civiy or commerciay mattersx iU the Hudgment 'as rendered 2E a court oU a nonwb. 
mem2er state having signed the reUerred conventionsx 'here appyica2yeK

ND anE  other  appyica2ye  2iyateray  or  internationay  treatE  reyating  to  the  mutuay 
recognition andRor enUorcement oU Hudgments iU the Hudgment 'as rendered 2E a 
nonwb. mem2er state court oU a state having signed such treatE 'ith the buropean 
.nion or SpainK and

6D the Act on -nternationay Legay )ooperation in )iviy 1atters[41] iU the Hudgment 'as 
rendered 2E a court oU a state to 'hich none oU the Uoregoing appyiesD

€he partE seeking enUorcement shouyd initiate the recognition proceedings in Spain 2eUore 
the reyevant court oU lrst instance or commerciay courtx as the case maE 2eD According 
to Articye N, oU the Act on -nternationay Legay )ooperation in )iviy 1attersx Ga lnay Uoreign 
Hudgment 'ouyd not 2e recognisedQ
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BaO iU the Hudgment contravenes Spanish pu2yic poyicE ruyes Borden públicoOK 
B2O iU the Hudgment 'as rendered inUringing the rights oU deUence oU either 
partED -U the Hudgment 'as rendered 2E deUauytx it 'ouyd 2e understood that 
the rights oU deUence have 2een cyearyE inUringed provided that the deUendant 
'as not served 'ith the document that instituted the proceedings in a timeyE 
manner that ayyo'ed Uor adequate deUenceKBcO iU the Hudgment addresses a 
matter over 'hich Spanish courts have efcyusive Hurisdiction orx in reyation 
to other mattersx iU the Hurisdiction Urom the court oU origin over the matter 
is not cyearyE connected to said countrE oU origin in 'hich the Hudgment 'as 
renderedK BdO iU the Hudgment is irreconciya2ye 'ith a Hudgment rendered in 
SpainK BeO iU the Hudgment is irreconciya2ye 'ith an earyier Hudgment rendered 
in anE other State provided that such Hudgment compyies 'ith the appyica2ye 
conditions to 2e recognised in SpainK BUO iU there is Hudiciay proceeding 
outstanding in Spain 2et'een the same parties and in reyation to the same 
issues in Spainx instituted 2eUore the Uoreign proceedingD

€he Act on -nternationay Legay )ooperation in )iviy 1atters efpressyE prohi2its that a 
Uoreign Hudgment is revie'ed as to its su2stance 2E the Spanish competent courtD

FinayyEx anE Hudgment o2tained against a de2tor or guarantor in anE countrE 2ound 2E 
the provisions oU 7eguyation Bb.O JoD (0(6R05(0 'ouyd 2e recognised and enUorced in 
Spain in accordance 'ith the terms set Uorth thereinD -n additionx pursuant to Articye 
06 oU 7eguyation Bb.O JoD (0(6R05(0x iU the parties to an agreement have agreed to 
su2mit to the Hurisdiction oU the courts oU an b. mem2er statex such courts 'ouyd have 
Hurisdiction and such Hurisdiction 'ouyd 2e deemed efcyusive Bas currentyE interpreted 2E 
the buropean )ourt oU :usticeOD €o datex there is no Spanish case ya' issued 2E the Spanish 
Supreme )ourt conlrming the vayiditE and eUUectiveness oU the possi2iyitE oU nonwefcyusive 
or asEmmetric Hurisdiction cyausesD

Acquisitions of public companies

Loans lnancing tender oUUers are not that diUUerent Urom nonwpu2yic acquisition lnance 
deaysx aythough yenders need to Uocus on the 2ank guarantees that the Spanish Jationay 
Securities 1arket )ommission B)J1LO requires as evidence that the reyevant acquirer 
'iyy 2e a2ye to compyE 'ith its o2yigations under the pu2yic oUUer to purchasex to make 
sure that these are adequateyE integrated in the lnanciay documents and to consider the 
unconditionay nature oU these guarantees at the time issuedD €hat saidx there are a series 
oU specilc provisions that are normayyE incyuded in this kind oU lnancingx such asQ

(D undertakings reyated to the oUUer that couyd prevent the 2idder Urom amending 
certain terms or conditions to 'hich voyuntarE oUUers maE 2e su2Hect toK

0D a mechanism reguyating the repyacement oU the aUorementioned guarantees iU 
additionay yenders Hoin the originay guarantee providers once the aUorementioned 
guarantees have 2een deposited 'ith the )J1LK

/D a GdeemedwutiyisationG mechanism 2E means oU 'hich the enUorcement oU the 
guarantees 2E the )J1L 'ouyd constitute an automatic dra'do'n under the 
lnancing Uor the reyevant cyaim amountK and

ND

Acquisition and Leveraged Finance | Spain E7plore on Lexology

https://www.lexology.com/indepth/acquisition-and-leveraged-finance/spain?utm_source=TLR&utm_medium=pdf&utm_campaign=Acquisition+and+Leveraged+Finance+-+Edition+12


 RETURN TO SUMMARY

the o2yigation oU the 2idder to pyedge the target shares in Uavour oU the yenders once 
the oUUer is settyedD

€he oUUer prospectus must give detaiys a2out ho' the tender oUUer is going to 2e lnancedx 
and thereUore certain detaiys oU the reyevant de2t instruments 'iyy need to 2e made pu2yicD

Spanish stock corporations are governed 2E the Spanish Securities 1arket Act[42] and 
7oEay Iecree 0(;R055• oU (6 Fe2ruarE on the yegay regime appyica2ye to investment 
services companiesD €he Spanish authoritE responsi2ye Uor approving anE takeover 2id 
yaunched is the )J1LD

When someone directyE or indirectyE acquires controy over a pu2yicyE yisted companE BiDeDx 
has at yeast /5 per cent oU the voting rightsOx a tender oUUer Uor ayy outstanding shares in that 
companE is mandatorED €he mandatorE takeover 2id 'iyy ayso 2e triggered 'hen someone 
does not hoyd more than /5 per cent oU the voting rights 2ut has appointedx 'ithin 0N 
months Uoyyo'ing the acquisitionx a num2er oU directors that together 'ith those ayreadE 
appointed 2E the 2idderx iU anEx represents more than hayU oU the mem2ers oU the 2oard oU 
directorsD

€he aUorementioned threshoyd can 2e o2tainedQ

(D 2E means oU an acquisition oU shares or other securities that conUerx directyE or 
indirectyEx voting rights in the companEK

0D through sharehoydersG agreementsK or

/D as a resuyt oU indirect or unefpected takeoversD

Without preHudice to the a2ovex the Spanish Securities 1arket Act provides Uor certain 
efceptions Uor the yaunching oU a mandatorE oUUer upon gaining controy oU a yisted companEK 
Uor instancex creditors acquiring the controy oU a yisted companE as a resuyt oU the 
capitayisation oU their de2t 'ithin the conteft oU a sanctioned BhomologadoO restructuring 
pyan that is Uavoura2yE inUormed 2E an independent efpert 'iyy not 2e o2yiged to yaunch a 
mandatorE tender oUUer 'ithout the necessitE oU getting an efemption Urom the Spanish 
Stock bfchange )ommissionD

1andatorE takeover 2ids must 2e made at an Gequita2ye priceGK that isx an equay price to 
the highest price that the partE required to yaunch a takeover 2id Bor those persons acting 
in concert 'ith itO has paid Uor the same securities during the (0 months prior to the 
announcement oU the 2idD )ontrarE to thisx in a voyuntarE takeover 2idx the 2idder is Uree 
to oUUer 'hatever price it 'ishesD

Outlook and conclusions

Spain is poised Uor signilcant economic efpansionx Uueyyed 2E a ro2ust tourism sector and 
su2stantiay b. investments enhancing its inUrastructure and rene'a2ye energE capa2iyitiesD 
€hese deveyopments are positioning the countrE as a keE pyaEer in the buropean economED 
€o UuyyE capitayise on this potentiayx Spain must address chayyenges such as poyiticay 
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gridyock and unempyoEmentD €he buropean )entray 3ankGs proHection oU inTation sta2iyising 
at (Dz per cent 2E 050, Uurther supports a Uavoura2ye economic outyookD

-n the acquisitions and yeveraged lnance sectorx Spain is undergoing a transUormationD 
€here is a resurgence in mergers and acquisitionsx particuyaryE in midwsiMed and minoritE 
investmentsx ayongside a strategic shiUt to'ards increased de2t lnancing in yeveraged 
2uEoutsD €his shiUt is driven 2E active private equitE investment in sectors such as 
teyecommunicationsx technoyogE and heaythcareD

€he voyume oU merger and acquisition B1&AO and yeveraged 2uEouts BL34sO transactions 
remains moderatex 2ut emerging sectors oUUer promising opportunities Uor gro'thD With 
a Uocus on innovation and sustaina2iyitEx SpainGs lnanciay yandscape is set Uor a dEnamic 
Uuturex oUUering su2stantiay opportunities Uor investors yooking to yeverage the countrEGs 
economic strengths and strategic positionD

Endnotes

1  Europe’s brightest spot? — Assessing Spain’s LevFin market (9fin)   � Back to section

2  Please refer to the Resolution dated 16 July 2012, issued by the Spanish General 
Directorate for Taxes.   � Back to section

3  In fiscal year 2023, the ability to offset current-year tax losses incurred by a group 
member entity for purposes of the tax group's consolidated CIT was limited to 50 per 
cent of stand-alone tax losses, by virtue of a temporary tax measure. We cannot rule out 
that such measure becomes definitive and, therefore, becomes applicable in respect 
of fiscal year 2024 and subsequent fiscal years.   � Back to section

4  Sponsored by the OECD and sanctioned by the G20.   � Back to section

5  Regulated financial institutions and insurance companies (and their holding 
companies, to the extent they are subject to the oversight of the financial or insurance 
regulators) may not be subject to the interest-stripping rules and the anti-LBO rule 
(described below).   � Back to section

6  Financial income may be fully offset against current-year financial expenses, without 
limitations.   � Back to section
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7  The Spanish tax authorities, in binding tax ruling V1664-15, dated 28 May 2015, have 
addressed certain queries made by a private equity firms association regarding the 
practical applicability of the anti-LBO rule. According to the tax authorities, the fulfilment 
of the second requirement should be tested on an annual basis, by comparing the level 
of indebtedness of the bidco at the end of each fiscal year with the acquisition debt. 
Even if the acquisition debt accounted for less than 70 per cent of the purchase price, 
its principal amount should be nevertheless reduced proportionally on annual basis 
over an eight-year period until it reaches 30 per cent. Nonetheless, if in a given year 
the acquisition debt is reduced at an amount exceeding the minimum amount required 
to be amortised as per the amortisation schedule of the anti-LBO rule, the taxpayer 
may not be required to reduce it further in subsequent years until the remainder of the 
debt catches up with the amortisation schedule.   � Back to section

8  See binding tax ruling V1664-15. The failure to meet the mandatory amortisation 
requirements in a given fiscal year does not jeopardise the taxpayer's ability to deduct 
interest on the debt in future fiscal years, provided that the taxpayer catches up with 
the amortisation schedule in the subsequent years.   � Back to section

9  In the context of LBOs, it may be possible to refinance existing acquisition debt deemed 
to be 'tainted' by operation of the anti-LBO rules without running afoul of the anti-LBO 
rules, although this possibility should be analysed on a case-by-case basis and 
bearing in mind the legal ramifications of refinancing. In binding tax ruling V4487-16, 
dated 18 October 2016, the Spanish tax authorities concluded that the swapping 
of tainted acquisition debt by refinancing debt used to finance a 'dividend recap' 
distribution to shareholders might, in some circumstances, not be tainted for purposes 
of anti-LBO rules. Should the transactions performed involve the performance of 
several interconnected steps, an analysis of the transaction as a whole, bearing in 
mind its ultimate economic purpose, must be carried out (see binding tax ruling 
V1854-24).   � Back to section

10  In that regard, there are good grounds to defend (as per the criterion set forth by the 
Spanish tax authorities in certain binding tax rulings – such as V0775-15, dated 10 
March 2015) that there are 'sound business reasons' where the leveraged intra-group 
acquisition is performed in a connection with a post-acquisition debt push-down plan 
(e.g., following the acquisition of a multinational group, partly financed with bank debt, 
the purchaser group sets up a structure that would allow a portion of such acquisition 
debt to be allocated to Spain), provided that the portion of the debt pushed down to 
Spain is reasonable.   � Back to section
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11  The Spanish CIT Act provides for an anti-hybrid rule transposing the contents of the 
ATAD 2 Directive (Council Directive (EU) 2017/952, dated 29 May 2017, amending 
Council Directive (EU) 2016/1164 as regards hybrid mismatches with third countries). 
In a nutshell, the ATAD 2 regime aims at, among others, avoiding situations where 
deductions may be claimed by a Spanish CIT taxpayer and by another person in a 
different jurisdiction (a double deduction outcome) or where deduction does not lead 
to the inclusion of matching income in another jurisdiction, as a consequence of a 
conflict in the characterisation of financial instruments, payments or entities. The scope 
of ATAD 2 is generally limited to related-party transactions, although such measures 
may apply in respect of third-party arrangements that are deemed to be 'structured 
arrangements' (i.e., an arrangement where the tax mismatch is priced into its terms or 
that was designed to produce such an outcome). These rules apply in respect of all tax 
years ending after 11 March 2021.   � Back to section

12  Several Supreme Court decisions ruled in favour of taxpayers in cases where the tax 
audit challenged the deductibility of interest accruing in connection with loans taken to 
finance distributions to shareholders, on the grounds that the interest was incurred for 
the benefit of the recipient shareholder and was unrelated to the business activity of the 
borrower. The courts rejected this view. Nonetheless, an anti-abuse report issued by 
the Spanish tax authorities in July 2022, addressing a structure where loan financing 
funded a share premium repayment following an intra-group reorganisation, suggests 
that the tax authorities may scrutinise certain leveraged distributions on anti-abuse 
grounds, through the application of general anti-abuse rules.   � Back to section

13  Except for EU- and EEA-based lenders resident in or obtaining interest through a 
permanent establishment located in Spain or in a non-cooperative (i.e. tax-haven) 
jurisdiction. Currently, no EU or EEA member states are blacklisted from a Spanish 
tax perspective, but the Spanish tax authorities may revisit the blacklist depending 
on certain factors (e.g., where there is no effective exchange of tax information, or 
where the OECD Global Forum on Transparency and Exchange of Information for Tax 
Purposes identifies a jurisdiction as a tax haven).   � Back to section

14  The Spanish Economic-Administrative Court (TEAC), in a resolution dated 8 October 
2019, involving a cross-border, shareholder loan structure (in which a Spanish entity 
was financed through back-to-back loans ultimately granted by an Andorran entity), 
echoed the Danish cases and concluded that the Spanish interest WHT exemption 
can only be claimed by the beneficial owner of the interest. This decision was later 
confirmed by the Spanish National Court in a decision dated 17 October 2024. The 
Spanish tax authorities, in binding tax ruling V1827-24, have also expressed the view 
that beneficial owner status is an implicit requirement that should be deemed to be 
embedded in the Spanish WHT rule providing for a WHT exemption on interest paid 
to EU/EEA lenders. It remains to be seen whether the criterion applied therein may 
ultimately be confirmed by the Spanish Supreme Court or whether it may be extended 
further to non-related party lending transactions.   � Back to section

15  Act 10/2014, dated 26 June, on the organisation, supervision and solvency of credit 
entities.   � Back to section
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16  Notes offerings carried out by non-Spanish issuer vehicles, where the offering 
proceeds are ultimately used in Spain, should be carefully reviewed in light of the 
criterion set forth in binding tax ruling V4139-15, dated 28 December 2015, where the 
Spanish tax authorities took the view that interest accrued under these notes could 
be deemed to be from Spanish sources for Spanish WHT purposes. In such cases, it 
would be crucial to ensure that the offering meets the criteria to be a qualifying note 
offering from a Spanish tax perspective, and that the applicable compliance obligations 
are duly met by the paying agent involved.   � Back to section

17  According to the CIT Act, a Spanish parent company (or permanent establishment) 
holding a direct or indirect participation in a Spanish subsidiary through intermediate 
holding companies resident in any country other than Spain could form a tax group 
including indirect Spanish subsidiaries, provided that the indirect shareholding of the 
Spanish parent company represents at least 75 per cent of the share capital of the 
Spanish subsidiary (70 per cent if the subsidiary has its stock listed in a regulated stock 
exchange) and the majority of the subsidiary's voting rights. Parent companies resident 
in a tax-haven jurisdiction or not subject to a corporate-level tax are not eligible to be 
an ultimate parent company for purposes of the tax group regime.   � Back to section

18  Temporary Provision 25, Subsection 2. This provision has been interpreted by the 
Spanish tax authorities in binding tax ruling V2037-15, dated 30 June 2015. The case 
described in the mentioned ruling was the case of two Spanish consolidated tax groups 
that had a common parent company resident in Luxembourg. According to the Spanish 
tax authorities, from the fiscal year 2015 both groups should be combined into a single 
tax group (as the qualifying parent company of both groups was the same Luxembourg 
entity).   � Back to section

19  See binding tax ruling V2037-15. This means the taxpayer may choose to terminate 
the pre-existing group that could trigger fewer de-grouping costs.   � Back to section

20  Several Spanish CIT rules ask for the fulfilment of requirements at the tax group level 
(for instance, the rules limiting the deductibility of interest), and the enlargement of a 
tax group may lead to unexpected tax inefficiencies (and to a greater tax compliance 
burden).   � Back to section

21  Entities belonging to a tax group are jointly and severally liable for the CIT debts of the 
group. In addition, the inclusion of entities in a tax group means that these entities may 
have accounts payable and receivable as regards other group entities, depending on 
whether an entity benefits from tax credits or attributes of another entity of the tax group. 
This aspect may also be troublesome from the perspective of the financial institutions 
involved.   � Back to section
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22  For instance, the Spanish tax authorities have interpreted that certain investment 
structures with features designed to ensure that a 'master' holding company could 
not meet the requirements set out under the Spanish CIT Act to be regarded as a 
parent entity that could have the status of a head of a consolidated tax group (see, 
e.g., binding tax rulings V1813-16, dated 25 April 2016, and V1083-16, dated 17 March 
2016). However, the use of these structures should be approached with caution and 
on a case-by-case basis.   � Back to section

23  In addition, the performance of a post-LBO merger requires analysis from a Spanish 
tax perspective, as it is key that the merger can be performed in a tax-neutral fashion 
(which requires, among other things, that the reorganisation is deemed to have been 
performed because of sound business reasons and not for tax-driven ones). These 
mergers have been contested by the Spanish tax authorities in the past (especially 
in structures where the merger could give rise to certain tax advantages, and given 
the potential implications of a busted reorganisation – that is, taxation at the merged 
company level in respect of the assets transferred to the merging entity – these 
transactions should be approached with caution).   � Back to section

24  Royal Legislative Decree 1/2020 of 5 May 2020, as amended by, among others, 
Law 26/2022 of 5 September (by means of which the Directive (EU) 2019/1023 
of the European Parliament and of the Council of 20 June 2019 on preventive 
restructuring frameworks, on discharge of debt and disqualifications and on measures 
to increase the efficiency of procedures concerning restructuring, insolvency and 
discharge of debt was transposed into Spain. Law 26/2002, by virtue of which the 
restated Spanish Insolvency Act was approved to organise, harmonise and clarify the 
insolvency law, which had suffered numerous root-and-branch amendments. It does 
not include substantial amendments although, as mentioned above, the legislator has 
taken advantage of the recast to clarify certain provisions that could lead to false 
interpretations.   � Back to section

25  The share capital of an SL is represented by 'quotas', whereas the share capital of SAs 
is represented by 'shares'. This distinction is especially important in the application of 
RDL 5/2005 (see below).   � Back to section

26  Act 2/1981 of 25 March, on the regulation of the mortgage market.   � Back to section

27  Article 153bis of Spanish Mortgage Law dated 8 February 1946.   � Back to section

28  Royal Decree Law 5/2005 of 11 March on urgent reforms for boosting productivity and 
to improve public procurement.   � Back to section

29  Directive 2002/47/EC of the European Parliament and of the Council of 6 June 2002 
on financial collateral arrangements.   � Back to section

30  Quotas in an SL do not qualify for these purposes.   � Back to section
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31  Judgment dated 10 November 2016 in the Matter No C-156/15 (Private Equity 
Insurance Group (SIA) v. Swedbank AS) in response to a request for a preliminary ruling 
from the Supreme Court of Latvia.   � Back to section

32  See Section III.ii.   � Back to section

33  From 2 October 2016, 50 per cent of the new funds under a formal refinancing are 
regarded as a claim against the insolvency estate and the remaining 50 per cent as a 
generally privileged claim.   � Back to section

34  For the purposes of a composition or a restructuring plan, the special privilege will be 
limited only to the reasonable or fair value of the charged asset. The amount in excess 
of such reasonable or fair value will not be considered as a special privilege claim. 
This limitation does not apply to the right of the secured creditor to recover the amount 
secured or guaranteed by the relevant security interest or guarantee, as applicable.   � 

Back to section

35  Interim financing is referred to in the Spanish Insolvency Act as any financing provided 
to the debtor while the debtor is negotiating a restructuring plan with its creditors, to 
the extent such financing is reasonably needed to ensure the continuity of the debtor's 
business or professional activity during negotiations or preserve or improve the value 
that the business, as a whole, or of one or several productive units, had at the time of 
the commencement of negotiations.   � Back to section

36  New financing is referred to in the Spanish Insolvency Act as financing that is foreseen 
in the restructuring plan and is necessary for its fulfilment.   � Back to section

37  Regulation (EC) No. 593/2008 of the European Parliament and of the Council of 17 
June 2008 on the law applicable to contractual obligations (Rome I).   � Back to section

38  Act 1/2000 of 7 January on Civil Procedure.   � Back to section

39  Act 29/2015 of 30 July on International Legal Cooperation in Civil Matters.   � Back to 

section

40  Regulation (EU) No. 1215/2012 of the European Parliament and of the Council on 
jurisdiction and the recognition and enforcement of judgments in civil and commercial 
matters.   � Back to section

41  The Act on International Legal Cooperation in Civil Matters repealed Articles 951–958 
of the former Spanish law civil procedural of 1881.   � Back to section

42  Law 6/2023 of 17 March on securities markets and investment services.   � Back to 

section
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