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Introduction

The High Court Ordinance (Cap. 4) and Rules of the High Court (Cap. 4A) (along with 
guidance that includes the Practice Directions issued by the Hong Kong Judiciary) apply to 
civil litigation in the High Court of Hong Kong. These rules, governing procedures ranging 
inter alia from pleadings to evidence, witnesses and costs, are robust and provide a clear 
framework for the resolution of disputes. Commercial arbitration is also an extremely 
popular method of resolving cross-border, international disputes, along with other modes 
of alternative dispute resolution, such as mediation.

When deciding on contractual matters, the courts have always sought to uphold the 
express terms of valid contracts. The courts focus on the language used when looking at 
contracts and in broad terms, absent ambiguity, that language will determine each party’s 
obligations. In light of this approach, the courts have to date rejected a general implied 
term of good faith in commercial contracts.

Much of the law governing commercial disputes has evolved through case law and through 
statute. Relevant statutes in the commercial context include the Misrepresentation 
Ordinance (Cap. 284), the Control of Exemption Clauses Ordinance (Cap. 71), the Sale of 
Goods Ordinance (Cap. 26), the Limitation Ordinance (Cap. 347) and the Contracts (Rights 
of Third Parties) Ordinance (Cap. 623). Case law in Hong Kong derives from the common 
law previously in force in Hong Kong (including UK Privy Council decisions on appeal from 
Hong Kong) prior to its reuni9cation on 1 July 1FF7. Although decisions of the House of 
Lords (now the UK Supreme Court) and the Privy Council delivered after 1 July 1FF7 are 
not strictly binding, they are treated as highly persuasive, and Hong Kong courts do not 
generally depart from such decisions unless jurisdiction-speci9c considerations prevail.

In addition to breach of contract claims, alternative causes of action are available, including 
torts relating to misrepresentation and economic loss, that offer claimants the opportunity, 
in some instances, to seek remedies beyond the relevant contract.

Year in review

Litigation and digitisation

Hong Kong courts are trending towards greater use of digital technology. 0or example, 
in March 252B, the Courts (Remote Hearing) Ordinance (Cap. 6B4) came into effect to 
provide a legal framework for conducting and facilitating remote hearings. This was 
introduced as part of the court’s initiative to promote greater use of technology in court 
operations, recognising that, in suitable cases, remote hearings could save time for parties, 
legal representatives and witnesses, and address situations where physical attendance 
at hearings may not be possible or practical. In particular, the Judiciary has indicated 
its readiness to conduct remote hearings for short proceedings and non-trial criminal 
proceedings. The Judiciary is expected to issue Practice Directions to provide further 
guidance on the operational details of remote hearings.[1]
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In addition, digital technology is now applied to day-to-day 9lings, inspection of documents 
and making 9ling payments through the integrated Court Case Management System 
(iCMS). The system has been progressively rolled out since 2522, with civil appeal cases 
in the Court of Appeal being the latest case type applying the system. The iCMS will 
incrementally further cover 15 additional case types of the High Court, and the Judiciary 
aims to mandate the use of the iCMS for all legally represented litigants for case types 
where the electronic mode has been made available, starting in 2526.[2]

This technological shift will continue to gain momentum as the courts maximise the 
bene9t of digital tools to deliver savings in time, expense and complexity, which will also 
bring the Hong Kong courts in line with those in other key common law jurisdictions.

‘eyond procedural  improvements,  the Hong Kong court  has also demonstrated a 
willingness to adapt to the complexities of digital 9nance, as illustrated by Worldwide 
A-Plus Investments Ltd v. A-Plus Meta Technology Ltd,[3] which is discussed in NKey case 
law and other developments’, below.

Key case law and other developments

In the past year, Hong Kong courts have on different occasions revisited their jurisprudence 
on the ongoing interplay between arbitration and winding-up proceedings. More recently, 
the Court of 0irst Instance in Re Mega Gold Holdings Limited[4] followed the principles 
established by the Court of 0inal Appeal in Re Lam Kwok Hung Guy, ex p Tor Asia Credit 
Master Fund LP[5]and the Court of Appeal in Re Simplicity & Vogue Retailing (HK) Co Ltd-
[6] and Re Shandong Chenming Paper Holdings.[7] In doing so, the court reiterated that 
winding-up petitions will generally be stayed in favour of arbitration unless there is any 
risk of prejudice to other creditors, or if the alleged dispute as to the debt Nbordered on 
the frivolous’ or is an abuse of the court’s process. qotably, as at the date of publication, 
the approach adopted by Hong Kong courts is different from that adopted by the English 
and Cayman courts, namely, that a generally worded arbitration agreement (or exclusive 
jurisdiction clause) will not automatically stay a winding-up petition unless it is shown that 
the petition debt is Ngenuinely disputed on substantial grounds’ (Sian Participation Corp (in 
li;) v. Halimeda International Ltd[8]). In Hyalroute Communication Group Limited v. Industrial 
And Commercial Bank Of China (Asia) Limited,[9] the Court of 0irst Instance seems to have 
followed an approach different from the principle in Guy Lam, where it refused to grant 
an anti-suit injunction restraining winding-up proceedings in the Cayman Islands on the 
basis that those proceedings would not have the effect of 9nally resolving a substantive 
dispute that was otherwise subject to an arbitration clause. The tension between these 
decisions underscores that the relationship between arbitration and insolvency remains in 
zux across common law jurisdictions, and whether the Hyalroute decision will be revisited 
by the Court of Appeal remains to be seen in due course.

As to  the  winding-up of  foreign  companies,  the  Court  of  Appeal  in Re Up Energy 
Development Group Ltd (in Liquidation)[10]considered the three threshold re;uirements.-
[11] A petitioner must satisfy the court that (1) there is a su:cient connection to Hong 
KongQ (2) there is a reasonable possibility that the winding-up will have a real bene9t to the 
petitionerQ and (3) the court has jurisdiction over persons involved in the distribution of the 
company’s assets. In respect of the second re;uirement, the court held that there must be 
a Nreal’ as opposed to Ntheoretical’ possibility of bene9t to creditors to initiate winding-up 
proceedings in Hong Kong. This may be demonstrated by the presence of valuable assets 
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in Hong Kong or by showing that the broader investigative powers available to a Hong Kong 
li;uidator would yield tangible advantage. This decision cements Hong Kong’s position as 
a pivotal forum for cross-border insolvency involving offshore entities with material Hong 
Kong connections.

The Hong Kong courts have also continued to expand cooperation with Mainland courts on 
offering mutual recognition of and assistance to bankruptcy and insolvency proceedings 
between the two jurisdictions. The recent issuance of a letter of re;uest in Re Hong 
Kong Lee Yuan International Group Limited[12] and the recent recognition order in Re 
China Electronics Leasing Company Limited[13] illustrate the courts’ readiness to assist 
Mainland-appointed o:ce-holders and to seek reciprocal aid.

In addition, the Hong Kong courts have also revisited their jurisdiction to grant interim relief 
in aid of foreign proceedings. Pursuant to Section 21M of the High Court Ordinance (Cap. 
4), Hong Kong courts may grant an injunction or other interim relief in aid of proceedings 
commenced or to be commenced in a place outside of Hong Kong. In Jacky Zong v. Kelly 
Fuli Zong,[14] the Court of 0irst Instance allowed an application for a preservation order and 
a disclosure order in aid of litigation in the Hang$hou Intermediate People’s Court. It was 
held that in determining whether or not the court should exercise its jurisdiction to grant 
interim relief under Section 21M, while it is relevant to consider whether the applicants 
have 9rst sought relief from the primary court (the foreign court hearing the substantive 
proceedings), it is not a mandatory precondition for the applicants to 9rst apply to the 
primary court.

0inally, the Hong Kong courts are becoming more zexible in terms of service rules in the 
digital age. Recognising the practical di:culties of identifying holders of non-custodial 
cryptocurrency wallets, in Worldwide A-Plus Investments Ltd v. A-Plus Meta Technology 
Ltd,[15] the court ordered substituted service, permitting the plaintiff to serve an injunction 
order against the holders of the two wallets, by tokenising the order and sending it to the 
wallets.[16] In Yan Yu Ying v. Person(s) Unknown Who Received Cryptocurrency Originating 
From the Bitcoin Addresses De4ned at Paragraph 2 of the Indorsement of Claim up to 60 
March 656N,[17]the court ordered substituted service in the form of q0T Airdrop and ‘itcoin 
Ordinal Airdrop to post text messages (or other data) onto certain addresses.[18]

Collectively,  these  decisions  con9rm that  Hong Kong remains  at  the  forefront  of 
cross-border insolvency, arbitration support and technological innovation in litigation 
procedure and practice.

Contract formation

Under Hong Kong law, most contracts can be formed without any particular formality, 
and most contracts do not have to be written to be enforceable. Parties can create even 
complex contracts merely by satisfying the following criteria–

1. offerQ

2. acceptanceQ

3. considerationQ

4. intention to create legal relationsQ and
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B. certainty of terms.

Most contracts can be formed orally, or by conduct, if the above criteria are met. It is, 
however, more di:cult to evidence oral contracts (and the exact terms of any alleged 
agreement) without a written document.

Offer and acceptance

The parties to a contract must have reached an agreement, objectively assessed. This is 
ordinarily done when an offer from one party is accepted by the other.

0or an offer to exist, the offer must be communicated to the offeree, and the offer must be 
speci9c, complete and capable of acceptance and made by the offeror with the intention of 
being bound by that offer. As such, an offer is distinguishable from aninvitation to negotiate 
or an Ninvitation to treat’, such as an advertisement, where a seller invites a buyer to make 
an offer. An offer may be terminated by withdrawal, rejection[19] or lapse of time.

Acceptance is a 9nal and un;uali9ed expression of assent to the terms of an offer. It must 
be communicated to the offeror and must correspond exactly with the terms of the original 
offer to be effective.

Acceptance can also take place by conduct. In such instance, it must be clear that the 
offeree performed the relevant act with the intention of accepting the offer.

Consideration

Consideration is an essential component of a contract.[20] Although consideration does not 
have to be proportionate or ade;uate,it must have some value in the eyes of the law. An 
agreement without consideration is not a valid contract.

As a general rule, past consideration will not constitute good consideration.[21] If a party 
is simply satisfying a pre-existing obligation, it cannot rely upon that as consideration for 
new obligations being assumed by the other party.

The English Court of Appeal case of Williams v. Roffey Bros & jicholls (Contractors) Ltd 
[22] cast some doubt upon this rule. In that case, a party encountered 9nancial di:culties 
and sought additional payment to perform the contract without delay. The English Court of 
Appeal found that good consideration had been given for a promised additional payment, 
as the promisee received a bene9t in continuing the contract and avoiding delay. This 
decision has been criticised in several subse;uent judgments.[23] Hong Kong courts have 
noted that Nwhile Williams, albeit doubted, remains as an appellate precedent, the approach 
of the court in the UK and locally has been to read it in the context of the enforceability 
of a promise of extra payment or bene9t in return for the promisee’s performance of the 
existing contractual obligation to supply work or service’. In particular, it was held that the 
Williams approach is not preferred in the context of existing contractual obligations to pay 
a debt.[24]

Intention to create legal relations
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Without a mutual intention to create legal relations, there is no contract. When assessing 
whether such intention exists, the court will consider the Nobjective conduct of the parties 
as a whole’ rather than their Nsubjective state of mind’.[25] 0or commercial parties, there is 
a rebuttable presumption that each had an intention to create legal relations.

Certainty of terms

There must be no ambiguity to the material terms of an alleged contract. Unless all the 
material terms are agreed with certainty, a contract is not binding.[26]

Conditions precedent and subse;uent

Parties entering into a contract may wish for certain re;uirements to be satis9ed 9rst, 
known as conditions precedent. Conditions precedent need not be labelled as such, but 
the wording must be clear that the performance of all or part of the contract is subject to 
the conditions precedent being satis9ed.

Conditions subse;uent are conditions that provide for a binding contract to be terminated 
(or no longer binding on one or both of the parties) if speci9ed future events do or do not 
happen.

Parties are free to negotiate any conditions precedent and subse;uent as they wish.

Third-party bene9ciaries

Under the Contracts (Rights of Third Parties) Ordinance (Cap. 623), any contract made on 
or after 1 January 2516, with a few exceptions, may confer an enforceable bene9t on a third 
party (but, generally speaking, no contract can impose a duty on a third party). In order 
for a third party to obtain rights, it must be expressly identi9ed in the contract by name, 
description or as a member of a class.[27] The third party may enforce a contractual term 
either if the contract itself expressly provides that that third party possesses the right, or 
if a term of the contract purports to confer a bene9t on the third party.[28]

@uantummeruit

If no binding contract exists, the putative parties to that alleged contract could still enforce 
their rights in certain circumstances. 0or example, a supplier of goods or services who has 
not been compensated by the recipient of those goods or services may be able to bring a 
claim of quantum meruit (Nas much as he has earned’) to be paid for the goods or services 
provided, so long as the supplier can show that the recipient either expressly or impliedly 
re;uested the goods or services or freely accepted them.

Contract interpretation

Under Hong Kong law, contractual interpretation is essentially ascertaining the meaning 
that  a contractual  document would convey to a reasonable person having all  the 
background knowledge that would have been available to the parties. Although the courts 

Complex Commercial Litigation | Hong Kong Explore on Lexology

https://www.lexology.com/indepth/complex-commercial-litigation/hong-kong?utm_source=TLR&utm_medium=pdf&utm_campaign=Complex+Commercial+Litigation+-+Edition+8


 RETURN TO SUMMARY

have never taken an entirely literal or purposive approach to contractual interpretation, they 
are placing greater emphasis at present on the primacy of the language used by the parties 
in their agreement and consideration of the contract as a whole.[29] However, as the Court 
of 0inal Appeal acknowledged, Nin the more di:cult cases it is not particularly helpful to 
refer to the Nordinary and natural meaning’ of words because in such cases there can be 
much debate over exactly what is the ordinary or natural meaning of wordsQ and in those 
cases the surer guide to interpretation is context’.[30]

The courts have established that to determine the relevant context of the contract, 
the wider context (outside of the contractual document itself) is admissible, and they 
have typically ruled that they will adopt a broad test for establishing the admissible 
background.[31]

Other important points to note regarding the courts’ approach to contractual interpretation 
include the following–

1. In cases of ambiguity, the courts will try to interpret the contract in a way that 
ensures the validity of the contract rather than rendering the contract ineffective 
or uncertain.[32]

2. The courts will strictly interpret contractual provisions that seek to limit rights or 
remedies, or exclude liability, which arise by operation of law.

3. If a party drafted a clause for its own bene9t, ambiguity in the meaning of the clause 
will generally be construed in favour of the other party (the contra proferentem 
rule).[33]

Implied terms

Under Hong Kong law, the courts have the power to imply a term into a contract. The test 
for doing so is laid out in BP Re4nery (Westernpoint) Pty Ltd v. Shire of Hastings.[34] A term 
may be implied if it–

1. is reasonable and e;uitableQ

2. is necessary to give business e:cacy to the contract, so that no term will be implied 
if the contract is effective without itQ

3. is so obvious that it goes without sayingQ

4. is capable of clear expressionQ and

B. does not contradict any express term of the contract.[35]

The courts take a narrow approach when implying terms and will not read a term into a 
contract simply because it appears fair.Similarly, if the term is not necessary to make a 
contract work as intended by the parties, the court will not imply a term into a contract 
even if it is reasonable.[36]

Dispute resolution
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The resolution of commercial disputes in Hong Kong is largely conducted through the court 
system and, increasingly, through arbitration, particularly in cross-border or international 
matters.

Jurisdiction

A court must have jurisdiction to hear a dispute in order for a claimant to commence 
a claim before the court.[37] A defendant disputing the court’s jurisdiction may apply 
for a declaration or order to that effect.[38] Contracting parties may, however, include an 
express jurisdiction clause in their agreement, allowing them to choose which court has 
jurisdiction, and the Hong Kong courts may uphold such provisions.[39]

There are three principal types of jurisdiction clauses–

1. an exclusive jurisdiction clause, which speci9es that the parties agree to refer 
any disputes to the courts of a chosen jurisdiction on an exclusive basis, and 
restricts either party from bringing proceedings against the other in the courts of 
any jurisdiction other than the one speci9ed in the contractQ

2. a non-exclusive jurisdiction clause, which enables either party to bring proceedings 
against the other, either in the courts of the chosen jurisdiction or in the courts of 
any other jurisdiction (provided that court has jurisdiction over the dispute under its 
own rules)Q[40] and

3. an asymmetrical jurisdiction clause, which permits one of the parties (party A) to 
sue the other party (party ‘) in the courts of any competent jurisdiction, but restricts 
party ‘ to bringing proceedings in only one jurisdiction.[41]

Threshold re;uirements

When bringing a claim in the courts, a claimant must consider any threshold re;uirements 
for litigating the dispute. These will dictate whether a claim can be brought, and if so, which 
court it should be brought in.

Other than a few excepted categories, monetary claims exceeding HKJ3 million are 
generally commenced in the Court of 0irst Instance of the High Court. The District Court 
has non-exclusive jurisdiction over monetary claims in contract, ;uasi-contract or tort 
between HKJ7B,555 and HKJ3 million. The Court of 0irst Instance is re;uired to transfer 
all or part of a claim (other than a counterclaim) that will likely fall within this threshold to 
the District Court, unless it believes the action or proceeding should remain in the Court of 
0irst Instance due to the importance or complexity of any issue rising from such action or 
proceeding. Any such claims falling below HKJ7B,555 are within the exclusive jurisdiction 
of the Small Claims Tribunal.

Alternative dispute resolution

A number of alternative dispute resolution (ADR) mechanisms exist to allow parties to 
avoid court litigation completely or reach an early settlement. ADR can be prescribed as 

Complex Commercial Litigation | Hong Kong Explore on Lexology

https://www.lexology.com/indepth/complex-commercial-litigation/hong-kong?utm_source=TLR&utm_medium=pdf&utm_campaign=Complex+Commercial+Litigation+-+Edition+8


 RETURN TO SUMMARY

part of a contract, and Hong Kong courts will give effect to such an agreement provided 
that the clause is not null and void, inoperative or incapable of being performed.[42] If a 
party issues proceedings in breach of an ADR clause, the usual remedy will be a stay of 
those proceedings pending completion of the ADR process.[43]

Parties are encouraged to consider settlement at all times or risk costs sanctions. In the 
preliminary stages of litigation, the court will ask the parties whether they have considered 
mediation and, if they have not, adverse costs conse;uences may follow.[44]However, such 
conse;uences may not follow if the party has engaged in mediation to Nthe minimum 
level of participation agreed to by the parties’ or there is a Nreasonable explanation for not 
engaging in mediation’.[45]

The principal methods of ADR used in Hong Kong include–

1. negotiation, involving discussions and attempts to reach a settlement between the 
partiesQ[46]

2. mediation, an independent third-party mediator facilitating settlement negotiationsQ 
and

3. arbitration, a private and binding dispute resolution process before an impartial 
tribunal.

Breach of contract claims

When one party to a valid contract does not comply with a particular term, its conduct may 
amount to a breach of the contract. The non-breaching party is then entitled to bring a 
claim in relation to the breach and seek compensation K usually in the form of monetary 
damages. The burden is on the claimant to show, on the balance of probabilities, that 
there has been a breach of contract that has caused it loss (see further discussions in 
the NCausation’ subsection below on the ;uestion of causation).

Termination for breach

Under  Hong  Kong  law,  a  breach  of  contract  does  not  automatically  entitle  the 
non-breaching party to terminate the contract. A repudiatory breach,[47] however, is a 
breach of contract that allows the non-breaching party to either treat the contract as 
continuing or as having come to an end.[48] Parties are also entitled to state explicitly that 
breach of a certain term results in termination, even if that right would not be provided 
under common law.

The non-breaching party can elect whether it  will  accept the breach and treat the 
contract as terminated, or a:rm the contract and re;uire continued performance. If the 
non-breaching party accepts the breach, it will be released from performing its remaining 
obligations under the contract, noting that such termination operates prospectively and 
does not unwind what has been executed under the contract.  In other words,  the 
termination of a contract does not operate as a rescission ab initio.[49]

Anticipatory breach
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An anticipatory breach is when one party indicates, either by words or conduct, that it will 
not perform all or some of its obligations under the contract, such that the result of its 
performance will be substantially different from the re;uirements of the contract. If the 
anticipated breach would be a repudiatory breach (and it would be for the claimant to 
prove this), the non-breaching party is immediately entitled to terminate, without waiting 
for actual non-performance or breach.

The non-breaching party does not have to terminate the contractQ it is also entitled to 
wait until the time 9xed for performance in the hope that the other party will perform its 
contractual obligations or a:rm the contract, if possible, performing its own part of the 
contract and thereby claiming the contract price from the other party.

Causation

Causation may be complicated by a third party’s intervening act or other event. If there is 
such an act or event between the breach of contract and the harm suffered that Nbreaks 
the chain of causation’, the court may hold the party in breach not liable for the loss.To 
succeed in a breach of contract claim, the non-breaching party must show causation– that 
the breach is the effective or dominant cause of a loss.[50]

Defences to enforcement

Parties have several options to seek to avoid enforcement of contractual obligations or 
challenge claims of breach of contract in Hong Kong.

If a party can argue that a purported contract is invalid, it may have a complete defence 
to any attempted enforcement of that contract. A party’s challenge to the validity of a 
contract, if successful, may render that contract void or voidable.[51]

A contract that lacks any of the key elements re;uired for the formation of a valid contract 
is void. 0or example, a party who has not provided any consideration under a contract will 
be unable to enforce that contract’s terms against another party. Other common instances 
that render a contract void include when a party lacks capacity or authority to enter that 
contract (e.g., an individual purporting to contract on behalf of a corporate entity without 
re;uisite authorisation).

Force mazeure and frustration

In certain types of contracts, contracting parties may choose to include a force mazeure 
clause, which excuses performance of a contract following certain events that are beyond 
the control of the parties. Force mazeure clauses must be certain to be effective and 
should include reference to speci9c events (e.g., natural disasters, acts of war, acts of 
terrorism and, most recently, the covid-1F pandemic, which resulted in a wide range of 
force mazeure type claims).[52] Any ambiguity in a force mazeure clause would be resolved 
against the party seeking to rely on that clause.[53] Wording e;uivalent to Nthe usual force 
mazeure clauses shall apply’ are likely to be considered void,[54] and the courts have 
had some di:culty in upholding the validity of force mazeure clauses that contain such 
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catch-all language.[55] Each force mazeure clause must be considered on its own terms and 
construed strictly.[56]

If the contract does not contain an express force mazeure clause, parties may be able to 
rely on the common law principle of frustration, although this is very narrowly construed by 
the courts. 0rustration is the principle that a contract may be set aside if the performance 
of the contract becomes impossible, illegal or pointless by virtue of an unexpected event 
that is beyond the control of the contracting parties.[57] The courts have been slow to 9nd 
that contracts have been frustrated and have made it clear that, for example, changes to 
market conditions that make the performance of the contract more onerous do not amount 
to frustration.[58]

Promissory estoppel

If the courts consider that, despite the absence of consideration for a promise, it would be 
unjust to refuse to enforce the promise,the e;uitable doctrine of promissory estoppel can 
be relied upon. There are three key elements to promissory estoppel–

1. a promise by one party that it will not enforce its strict legal rights against the otherQ

2. an intention on the promisor’s part that the other will rely on that promiseQ and

3. actual detrimental reliance by the promisee on that promise.

The doctrine of promissory estoppel is available for use as Na shield not a sword’ and can 
only be used as a defence to an action brought by parties wishing to enforce their legal 
rights.[59]

Illegality

An illegal contract is void and will not be enforced by the courts as a matter of public 
policy, in accordance with the courts’ duty to uphold the law. As such, in contrast to 
other defences, courts may invoke a defence of illegality even when no party has raised 
it. Illegality was comprehensively evaluated in the UK Supreme Court decision in Patel 
v. Mirba.[60] Although a consensus was not reached, the majority of the UK Supreme 
Court deemed the key issue to be whether upholding the relevant contract would Nproduce 
inconsistency and disharmony in the law, and so cause damage to the integrity of the legal-
system’. This would entail considering the purpose of the transgressed provision and any 
relevant public policies which might be rendered ineffective or less effective by denying 
the claim, while keeping in mind the principle of proportionality.[61]

Patel v. Mirba was expressly adopted in Hong Kong in 2523. The applicable test in Hong 
Kong prior to 2523 was that a contract would not be void for illegality (i.e., the claimant 
could assert hist legal or e;uitable interest) as long as the claimant did not have to plead 
or rely on such illegal acts to establish the basis of such interest.[62] However, following the 
Court of Appeal judgment in Monat Investment Ltd,[63] the position was replaced by Patel 
v. Mirba, aligning the Hong Kong position to the UK at the appellate court level.

Limitation and exclusion
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Even if a contract is valid, a party may seek to avoid enforcement on other grounds. A 
complete defence is available if the claimant does not commence their claim within the 
relevant limitation period.[64] If a defendant raises this defence, the claimant has the burden 
of proving that the relevant limitation period has not expired. The limitation period for 
simple contract claims is six years, while claims pursuant to a contract under seal have 
a limitation period of 12 years. This limitation period commences fromthe date when the 
cause of action accrued.

Commercial parties are also likely to limit their potential liability under a contract when 
negotiating and drafting its terms. 0or example, parties may protect themselves by 
excluding liability in certain respects, imposing 9nancial limits on liability, restricting terms 
implied into contracts by statute and alleviating the parties’ obligations of performance if 
prevented by forces outside of their control. Hong Kong courts will generally uphold such 
provisions, as long as they are not prohibited by legislation[65] or common law principles 
such as illegality, subject to the caveat that more valuable rights can only be excluded with 
very clear and obvious language.[66]

Duress and undue inzuence

A party who is induced into entering or varying a contract by threats or other illegitimate 
means may rely on duress or undue inzuence, and the contract will be voidable by that 
party. 0or instance, a party may be subject to physical duress (e.g., actual or threatened 
violence against the party or to its property) or economic duress (e.g., threats to terminate 
the contract).

Fraud, misrepresentation and other claims

0raud and misrepresentation

In Hong Kong, fraud associated with breach of contract is claimed either as a claim in the 
tort of deceit or as fraudulent misrepresentation. The tort of deceit has 9ve elements–[67]

1. there is a false representation of fact made by words or through conductQ

2. the representation is made with knowledge that it is or may be false. It must be 
willfully false or at least made in the absence of any genuine belief that it is trueQ

3. the representation is made with the intention that it should be acted upon by the 
claimant, or by a class of persons which includes the claimant, in a manner that 
caused damage to the claimantQ

4. the claimant acted upon the false statementQ and

B. the claimant suffered damage by so doing.

If the tort of deceit is proved, the claimant is entitled to damages in tort (with no 
remoteness limitation) and to rescission of the contract.
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Misrepresentation, however, is governed by the Misrepresentation Ordinance (Cap. 284) 
and common law. A misrepresentation claim re;uires the claimant to show–

1. a defendant’s statement was falseQ

2. the claimant entered into the contract as a result of that statementQ and

3. the claimant conse;uently suffered damage.

Under Hong Kong law, there are three types of misrepresentation– fraudulent, negligent 
and innocent misrepresentation. The distinction depends on the defendant’s knowledge 
or state of mind in relation to the false statement–

1. 0raudulent misrepresentation– the claimant must show that the defendant knew 
that the statement was false, did not believe the statement was true or was reckless 
as to the truth of the statement.[68]

2. qegligent misrepresentation– under common law, the law imposes a duty of care 
when information is sought from or imparted by a party who possesses a special 
skill, is trusted to exercise due care and knew or ought reasonably to have known 
that the claimant relied on the defendant’s skill or judgment.[69] The claimant must 
show that the defendant fell below the standard of reasonable care in making the 
false statement. 0or statutory claims, once the claimant proves the false statement, 
the burden shifts to the defendant to show that they had reasonable grounds 
to believe and did believe up to the time the contract was made that the facts 
represented were true.[70]

3. Innocent misrepresentation–  here,  the defendant was neither  fraudulent  nor 
negligent in making the statement, yet the statement nevertheless induced the 
claimant to enter into the contract and thereby suffer loss.

0or cases of fraudulent or negligent misrepresentation, a successful claimant may claim 
damages or rescission of the contract. 0or innocent misrepresentation, the court retains a 
discretion to award either rescission of the contract or damages in lieu of rescission, but 
not both.[71]

qeither party to a contract can attempt to exclude or restrict liability for misrepresentation 
unless it meets the re;uirement of reasonableness in Section 3 of the Control of Exemption 
Clauses Ordinance (Cap. 71).[72]

Inducing a breach of contract

The economic tort of inducing a breach of contract involves the claimant suffering loss as 
a result of a party being knowingly induced to breach a contract by the defendant. A claim 
for inducing a breach of contract re;uires that the contract actually be breachedQ mere 
interference with the performance of a contract will not be enough. The only other element 
re;uired is intention, usually shown by the defendant having knowledge of the existence 
of the contract and its speci9c terms.[73]

Good faith
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Historically, the courts have refrained from implying general obligations of good faith in 
commercial contracts, on the basis that such an implied term would interfere with the 
certainty of the contract.[74] While English law has moved towards a more liberal view 
of implied terms of good faith,[75] Hong Kong courts have not followed that approach to 
date. The courts will resist attempts to rely on good faith obligations to override express 
contractual terms.[76]

qevertheless, the courts are more likely to 9nd an implied duty of good faith in certain types 
of contractual relationships, such as employer and employee contracts[77] or insurance 
contracts,[78] or where there is a clear information gap between the parties such that 
con9dence and trust is essential for the contract to work.[79]

Remedies

When a contract has been breached, various remedies may be available to the injured 
party.[80]

Compensatory damages

The primary remedy for breach of contract is an award of monetary damages, which is 
generally awarded to compensate for the injured party’s loss and put it in the position it 
would have been in had the contract been properly performed.[81] 0urther, based on the Nno 
net loss’ rule, a:rmed in Peking University Founder Group Company Limited (����������) v. 
juoxi Capital Limited (��������) (in Liquidation in the British Virgin Islands),[82] in awarding 
damages for breach of contract or in tort, losses and gains arising from the breach must 
be netted off against each other and only any net loss would be awarded as damages.

The burden of proof lies on the claimant to prove factual causation of its loss (i.e., it must 
prove that but for the breach, the loss would not have occurred). Accordingly, when the 
court assesses the extent of any loss, it will consider the claimant’s position compared to 
the position it would have been in but for the breach.

This analysis may account for pro9ts that would otherwise have been earned, costs that 
would otherwise have been avoided, and non-9nancial bene9ts that might have been 
received, while also acknowledging any bene9ts that otherwise would not have been 
received by the claimant.

Limitations to recovery of damages

As discussed above, to bring a breach of contract claim, the non-breaching party must 
show that there is su:cient causation between the breach and the loss it has suffered. If 
the chain of causation cannot su:ciently be demonstrated, that will impact the remedies 
available.

A key further restriction on the recovery of damages for breach of contract is remoteness.-
[83] Only losses that were Nwithin the reasonable contemplation of the parties’ such that the 
breaching party Nassumed responsibility for the loss’ are recoverable.[84]
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The non-breaching party must also ensure that it has taken reasonable steps to mitigate its 
loss, and the court can (for negligence claims) apportion damages between the parties if 
they result partly from the claimant’s own fault and partly from the fault of another person.-
[85]

Other potential damages

In certain circumstances, damages may be awarded on grounds other than their general 
compensatory function. 0or example, restitutionary damages may be recoverable if the 
claimant has not suffered any loss, but the defendant has derived a bene9t from breaching 
the contract.

Separately, though in similar instances, a claimant may be able to recover Nnegotiating 
damages’ K the hypothetical sum the defendant would have paid the claimant had the 
defendant negotiated a release of their obligations before breaching the contract.[86]

Punitive (or exemplary) damages, intended to penalise the defendant, are considered a 
Nremedy of last resort’ for breach of contract.[87] In addition, a clause that speci9es an 
amount to be paid for a breach of contract will not be enforceable if it amounts to a 
Npenalty’.[88]

Indemni9cation

A party to a contract that includes indemnities may have an alternative remedy available 
for breach of contract, which may provide ;uicker and easier recovery than a contractual 
claim for damages. Under an indemnity, one party promises to compensate another party 
in respect of a speci9ed liability.[89] The contract must be explicit about what liabilities may 
trigger the indemnity and the extent of any recovery available under it.

qon-monetary remedies

In some cases, the courts have discretion to award non-monetary remedies when more 
appropriate. 0or example, an order for speci9c performance re;uires a party to perform 
their positive obligations under the relevant contract. 0or negative covenants, a prohibitory 
injunction order (which is more common than a mandatory injunction in the context of 
contractual claims) would re;uire the defendant to refrain from an act they promised 
not to perform, such as a promise not to engage in employment with a competitor for a 
certain period. Although speci9c performance and injunctions may only be ordered when 
damages are inade;uate as a remedy (save for free$ing injunctions, known as a Mareva 
injunction after the English case of the same name),[90] the courts have demonstrated 
a willingness to take a broad approach to the re;uirement that damages must be an 
inade;uate remedy.[91] In recent years, Hong Kong courts have also started to adapt 
injunctions to deal with new asset categories, such as cryptocurrency.[92]

Special considerations
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0ollowing the reuni9cation on 1 July 1FF7, the Court of 0inal Appeal in Hong Kong is now 
the highest court of Hong Kong. Article 82 of the ‘asic Law provides that the power of 
9nal adjudication of Hong Kong shall be vested in the Court of 0inal Appeal, which may 
as re;uired invite judges from other common law jurisdictions to sit on the Court of 0inal 
Appeal. Due to historical reasons, the common law system continues to be practised in 
Hong Kong, as guaranteed by the ‘asic Law, the constitutional document of Hong Kong. 
Under the ‘asic Law, the laws previously in force in Hong Kong prior to its reuni9cation 
on 1 July 1FF7, which include the common law and rules of e;uity, shall be maintained 
to the extent they do not contravene the ‘asic Law and have not been amended by the 
Hong Kong legislature. UK Privy Council decisions on appeal from Hong Kong prior to 1 
July 1FF7 continue to be binding in Hong Kong.[93]

Although decisions of the House of Lords and the Privy Council (now the UK Supreme 
Court) delivered after 1 July 1FF7 are not binding, they are highly persuasive, and Hong 
Kong courts do not generally depart from such decisions unless jurisdiction-speci9c 
considerations prevail.[94]

In addition, under the ‘asic Law, Hong Kong courts are expressly permitted to refer to 
precedents of other common law jurisdictions.[95]

Outlook and conclusions

The Hong Kong courts are one of the most sophisticated and well-regarded forums for 
resolving complex commercial disputes in the common-law world, with well-established 
case law providing guidance for both general and niche issues (often referred to by courts 
in other common law jurisdictions), a well-structured court system catering for various 
types of disputes and si$e of claims, together with a strong body of legal professionals 
and judges trained domestically and overseas.

The technological shift adopted by the Hong Kong Judiciary, accelerated by the covid-1F 
pandemic, and in the recent enactment of the Courts (Remote Hearing) Ordinance 
(Cap. 6B4),  as well  as the roll-out of the Judiciary’s iCMS system, are a welcome 
development that will provide a useful legal framework for more e:cient allocation of 
court resources and streamlined public access to the court system. As the scale and 
complexity of technology used in court proceedings grow, there may be a need to review 
or expand existing Practice Directions and civil procedure rules to cater to the increasing 
technological demands of modern disputes.

The Hong Kong courts have also demonstrated a pragmatic willingness to recalibrate 
traditional procedural rules so that they remain effective at a time when commercial 
activity often occurs in the decentralised space, including to recognise tokenisation as 
a legitimate form of substituted service, such that due process can be upheld amid the 
changing landscape of commercial disputes.

0rom the discussion in this chapter, it should be clear that Hong Kong law is also a 
sensible and commercial choice of governing law. In particular, for parties entering into 
cross-border transactions, the arrangement for the reciprocal enforcement of civil and 
commercial judgments in Hong Kong and mainland China under Cap. 64B is hoped to 
provide a smoother process for the resolution of cross-border disputes, particularly for 

Complex Commercial Litigation | Hong Kong Explore on Lexology

https://www.lexology.com/indepth/complex-commercial-litigation/hong-kong?utm_source=TLR&utm_medium=pdf&utm_campaign=Complex+Commercial+Litigation+-+Edition+8


 RETURN TO SUMMARY

creditors claiming against companies registered in Hong Kong but with key assets in 
mainland China, or vice versa. Judicial independence is also guaranteed under Article 
8B of the ‘asic Law, which provides that the courts of Hong Kong shall exercise judicial 
power independently, free from any interference, and members of the judiciary shall be 
immune from legal action in the performance of their judicial functions. 0urther, as the only 
common law jurisdiction in China with a wealth of English-speaking judges and well-trained 
lawyers, Hong Kong is sure to remain a preferred venue for foreign parties to resolve their 
business disputes, both in the Hong Kong court system and increasingly via commercial 
arbitration.

The law in relation to the courts’ insolvency jurisdiction versus jurisdictional or arbitration 
clauses, may be consistently revisited by the Hong Kong courts in light of the increasing 
number of cases with different fact patterns presented to the courts. The Privy Council 
decision in Sian Participation v. Halimeda,[96] under which the Privy Council held that 
a generally worded arbitration agreement (or exclusive jurisdiction clause) will not 
automatically stay a winding-up petition unless it is shown that the petition debt is 
Ngenuinely disputed on substantial grounds’, is not binding in Hong Kong, but it remains to 
be seen how it may affect the Hong Kong courts’ approach in similar cases going forward.
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42  For example, in the case of arbitration clauses, in AT & JM Group Ltd v. Li & Fung 
(Trading) Ltd, HCA 780/2010 (22 September 2010), a simple ‘please refer to purchase 
order terms & conditions’ was not sufficient to incorporate the arbitration clause (which 
was part of the terms and conditions) into the relevant contract, where there was no 
express arbitration clause on the face of the contract itself. However, see HZ Capital 
International Ltd (���� (��) ����) v. China Vocational Education Co Ltd (������������) 
and others[2019] HKCFI 2705, where guidance was approved to the effect that in 
the interests of public policy, courts should lean towards enforcement of prescribed 
ADR provisions, instead of being quick to void them for uncertainty. See also Hyundai 
Engineering and Construction Co Ltd v. Vigour Ltd [2004] HKCFI 205 (appeal dismissed: 
[2005] 3 HKLRD 723).   � Back to section

43  See paragraph 1 of Practice Direction 31. See also the decision in Re Simplicity 
& Vogue Retailing (HK) Ltd [2024] HKCA 299, where the Court of Appeal stated 
that, if the petition debt is subject to an arbitration agreement, the court retained 
flexibility in exercising its discretion to either order a winding-up order or hold parties 
to the arbitration agreement as the circumstances require. This extends the approach 
adopted in Re Guy Kwok-Hung Lam [2023] HKCFA 9 where the petition debt was subject 
to an exclusive jurisdiction clause instead.   � Back to section

44  See paragraph 4 of Practice Direction 31.   � Back to section

45  See paragraph 5(1)-(2) of Practice Direction 31.   � Back to section

46  Settlement negotiations typically take place either on a ‘without prejudice’ basis 
(meaning that the court cannot be informed of the content of those negotiations at all) 
or ‘without prejudice, save as to costs’ (meaning that the court cannot be informed of 
the content of those negotiations until after substantive determination of the dispute, 
and then only for the purposes of deciding the appropriate order in respect of the costs 
of the court proceedings).   � Back to section

47  The most common example of a repudiatory breach is a breach of condition (although 
a fundamental breach of an innominate term may also be a repudiatory breach) 
that allows the non-breaching party to terminate the contract and claim damages, 
regardless of the consequences of the breach. Breaches of warranties do not terminate 
contracts, and the correct remedy in that situation is a claim for damages.   � Back to 

section

48  Heyman v. Darwins Ltd [1942] AC 356, cited with approval in Kensland Realty Limited 
v. Whale View Investment Limited and Tam, Pun & Yipp (a 4rm) (2001) 4 HKCFAR 381; 
[2002] 1 HKLRD 87.   � Back to section

49  Ho Wai Kwong v. Ho Kam Chui [2025] HKCA 174.   � Back to section

50  Lam Tam Luen v. Asia Television Ltd [2008] 5 HKLRD 5 (CACV 134/2007); Yinggao 
Resources Ltd v. Hongkong and Shanghai Banking Corp Ltd [2022] HKCFI 3597 (not 
disturbed on appeal: [2022] HKCA 1477).   � Back to section
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51  If a contract is rendered void it is immediately ineffective; if a contract is merely voidable 
it will remain valid and effective unless and until it is rescinded.   � Back to section

52  See e.g., Holdwin Ltd (������) v. Prince Jewellery and Watch Co Ltd (����������) 
(formerly known as Success Light Investments Ltd (��������)) [2021] HKCFI 2735 
where, upon a strict reading of the relevant clause, the Court of First Instance refused 
to find that covid-19 fell within the scope of the words used.   � Back to section

53  Goldlion Properties Ltd v. Regent jational Enterprises Ltd (2009) 12 HKCFAR 512.   � 

Back to section

54  British Electrical and Associated Industries (Cardiff) Ltd v. Patley Pressings Ltd [1953] 
1 WLR 280.   � Back to section

55  Sun Wah Oil & Cereals Ltd v. Gee Tai Trading Co Ltd [1994] 1 HKLR 50.   � Back to section

56  Goldlion Properties Ltd v. Regent jational Enterprises Ltd (2009) 12 HKCFAR 512; 
Great Paci4c Investments Ltd v. ��� [2023] HKCFI 1539.   � Back to section

57  See Sections 16-18 of the Law Amendment and Reform (Consolidation) Ordinance 
(Cap. 23), which set out how benefits obtained or expenses incurred before the 
frustrating event will be handled in the event of frustration.   � Back to section

58  Davis Contractors Ltd v. Fareham Ur7an District Council [1956] UKHL 3. It was held 
in recent cases that neither the social unrest in Hong Kong in 2019 nor the covid-19 
pandemic constituted valid grounds for frustration of tenancy agreements: The Centre 
(80) Ltd v. Victory Serviced O‘ce (HK) Ltd [2020] HKCFI 2881; Sun7road Holdings Ltd 
v. A’5 Paris HK Ltd [2021] HKCFI 1422; Wharf Realty Limited v. A7e7i Limited trading 
as 3Armani Junior9, AGB Legend Limited trading as 3A7e7i9, HCA 954 & 955/2020[2022] 
HKCFI 2036.   � Back to section

59  Tool Metal Manufacturing Co Ltd v. Tungsten Electric Co Ltd (jo.1) [1955] 1 WLR 761; 
Liao Zhiqiang and others v. China jorthern jewenergy Investment Ltd and others [2022] 
HKCFI 892.   � Back to section

60  Patel v. Mirba [2016] UKSC 42.   � Back to section

61  Patel v. Mirba [2016] UKSC 42 at [101], cited in Monat Investment Ltd (��������) v. All 
person(s) in Occupation of Part of the Remaining Portion of Lot jo. NX/ in Mui Wo DD 
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64  See, in this regard, the Limitation Ordinance (Cap. 347).   � Back to section

65  In particular, the Control of Exemption Clauses Ordinance (Cap. 71) and the Sale of 
Goods Ordinance (Cap. 26).   � Back to section

66  E.g., See Carewins Development (China) Ltd v. Bright Fortune Shipping Ltd & Anor 
[2009] 5 HKC 160; (2009) 12 HKCFAR 185, where the exemption clause was not found 
to cover deliberate contractual breaches.   � Back to section

67  Haifa International Finance Co Limited v. Concord Strategic Investments Limited [2009] 
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68  Derry v. Peek (1889) 14 App Cas 337, applied in Lee Yuk Shing v. Dianoor International 
Limited (in liquidation), (CACV 185/2015, 23 May 2016).   � Back to section

69  Hedley Byrne & Company Limited v. Heller [1964] AC 465, applied in Yinggao Resources 
Ltd v. Eco Metal (Hong Kong) Limited, HCA 964/2012 (16 July 2013) (not disturbed on 
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80  It is also possible to agree remedies for breach of contract, including by way of deposit 
mechanisms, actions for agreed sums and liquidateddamages. Agreed remedies are 
subject to the rule against penalties, discussed below.   � Back to section

81  Ro7inson v. Harman (1848) 1 Ex 850, cited with approval in Keep Point Development 
Ltd v. Chan Chi Yim and others [2003] 2 HKLRD 207, (2003) 6 HKCFAR 160.   � Back to 
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82  Peking University Founder Group Company Limited (����������) v. Nuoxi Capital 
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83  See Hadley v. Baxendale (1854) 9 Ex Ch 341, Victoria Laundry (Windsor) Ltd v. 
Newman Industries Ltd [1949] 2 KB 528 and Koufos v. C Czarnikow Ltd (The Heron 
II) [1969] 1 AC 350, all cited with approval in Paul Chen v. Lord Energy Ltd [2002] 1 
HKLRD 495, (2002) 5 HKCFAR 297.   � Back to section

84  Richly Bright International Ltd v. De Monsa Investments Ltd (2015) 18 HKCFAR 232, 
which restated the test on remoteness of damages for contractual breach from Paul 
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85  Law Amendment and Reform (Consolidation) Ordinance (Cap. 23), Section 21.   � Back 
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86  This principle was first established in Wrotham Park Estate Ltd v. Parkside Homes Ltd 
[1974] 1 WLR 798, applied in Hong Kong cases including Wing Ming Garment Factory 
Limited v. The Incorporated Owners of Wing Ming Industrial Centre [2014] 4 HKLRD 
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87  William Allan v. Messrs. jg & Co (a 4rm) and Christopher Erving [2012] 2 HKLRD 160.   � 
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88  In Cavendish Square Holding BV v. Talal El Makdessi and ParkingEye Ltd v. Beavis 
[2015] UKSC 67 (adopted in the Hong Kong Court of Appeal case of Law Ting Pong 
Secondary School (�����) v. Chen Wai Wah (���) [2021] HKCA 873), the UK Supreme 
Court defined a penalty clause as ‘a secondary obligation which imposes a detriment 
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89  For example, if a company is acquired through a share purchase, the buyer will 
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91  See e.g., Paci4c Har7or Advisors Pte Ltd and Another v. Winson Federal Ltd and Others, 
HCA 1257/2013 (19 November 2015) at [55]-[62]. Besides a growing tendency by the 
courts not to treat the adequacy of damages as a necessary threshold, but to ask the 
question of whether it would be more just to grant specific performance than to award 
damages, factors such as problems in assessing the value of shares and a risk that 
the defendant will be unable to satisfy an order for damages are sufficient to justify the 
conclusion that damages would not be an adequate remedy.   � Back to section

92  See e.g.,jico Constantizn Antonius Samara v. Stive Jean-Paul Dan [2021] HKCFI 1078, 
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