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ESAs Consult on Amendments to the PRIIPs KID
Consultation Paper looks at ways in which issues with the KID requirements could be
improved.
Key Points:
•
•

The ESAs are seeking to make adjustments to the PRIIPs KID requirements to address ongoing
issues relating to both calculation methodologies and presentation formats.
This consultation only considers the KID and does not address the wider issues with the PRIIPs
regime, which are due to be considered as part of the upcoming European Commission review.

The European Supervisory Authorities (ESAs) published a consultation paper on potential amendments
to the PRIIPs KID Regulatory Technical Standards (RTS) in October 2019.
The aim of the proposals is to address some of the regulatory issues that have been identified with the
PRIIPs Key Information Document (KID) since its introduction, and to deal with the potential end of the
temporary exemption for UCITS, currently expected to take place at the end of 2021.

Background to the consultation
The PRIIPs Regulation came into force on 1 January 2018, and introduced prescriptive requirements for
the KID. From its inception, problems were identified not only with various elements of the KID, but also
with the scope of the Regulation itself, in particular its application to corporate bonds.
In relation to the KID, particular problems surfaced concerning future performance scenarios, the
disclosure of costs, and the presentation of multi-option products. Firms raised specific concerns that the
performance scenarios presented too optimistic an outlook. The performance scenario issues led the
FCA to publish a statement shortly after the Regulation came into force, permitting firms to provide
additional explanations alongside a KID if they felt that the performance scenarios in their KIDs were at
risk of misleading investors.
To date, the FCA has considered taking further unilateral action to address the concerns relating to the
PRIIPs regime. However, it has not yet done so, preferring to keep protocol and defer to the EU
authorities. This has not prevented the FCA from being openly critical of the regime in speeches and
other published materials.

Latham & Watkins operates worldwide as a limited liability partnership organized under the laws of the State of Delaware (USA) with affiliated limited liability partnerships conducting the practice in France, Hong
Kong, Italy, Singapore, and the United Kingdom and as an affiliated partnership conducting the practice in Japan. Latham & Watkins operates in South Korea as a Foreign Legal Consultant Office. Latham &
Watkins works in cooperation with the Law Office of Salman M. Al-Sudairi in the Kingdom of Saudi Arabia. Under New York’s Code of Professional Responsibility, portions of this communication contain attorney
advertising. Prior results do not guarantee a similar outcome. Results depend upon a variety of factors unique to each representation. Please direct all inquiries regarding our conduct under New York’s
Disciplinary Rules to Latham & Watkins LLP, 885 Third Avenue, New York, NY 10022-4834, Phone: +1.212.906.1200. © Copyright 2019 Latham & Watkins. All Rights Reserved.

The ESAs have been willing to listen to concerns about the Regulation (more so than the European
Commission), and published a consultation paper in November 2018 with a view to initiating some “quick
fix” amendments to the PRIIPs Regulation, prior to the European Commission’s planned review of the
regime. Part of the reason for this rush was the impending expiration of the temporary exemption for
UCITS, which was originally due to expire on 31 December 2019. However, respondents felt that making
only targeted amendments on an accelerated timetable would not be helpful. Many were concerned that
the lack of time for analysis and consumer testing could mean that the changes might have unintended
consequences, and thought it better to wait for a proper review. This feedback, coupled with the fact that
the Commission decided to extend the exemption for UCITS to the end of 2021, meant that the ESAs did
not pursue any amendments at that time. They decided instead to wait and conduct a more
comprehensive review in 2019, which has led to the current consultation paper.

What does the consultation address?
The consultation discusses a range of issues with the PRIIPs KID, and suggests potential improvements
concerning both methodology and presentation. In addition to the the proposals outlined below, the ESAs
also pose some questions regarding digital innovation, including whether the way in which the PRIIPs
regime operates hinders the use of digital solutions for preparing KIDs.

Future performance scenarios
The ESAs acknowledge that the current methodology is pro-cyclical in nature, resulting in investors being
provided with inappropriate expectations. They also note that, in some cases, performance scenarios
even show an expectation of having a positive return in the unfavourable scenario, or show potential
returns that are greater than any returns ever seen for that product.
The ESAs are considering removing intermediate scenarios and the stress scenario from the future
performance scenarios, in order to simplify the information provided to consumers. The ESAs are also
looking at a revised methodology using dividend yields to estimate future growth rates. Further, the ESAs
consider that, even if the methodology for future performance scenarios corrects the issues identified,
issues may still arise. As such, the ESAs ask whether compensatory mechanisms might be needed for
unforeseen methodological faults.
In relation to structured products, the ESAs question whether it could make sense to include illustrative
scenarios in addition to, or instead of, future performance scenarios. This is because it is difficult to
conceive a methodology for structured products that does not risk creating inappropriate results.

Transaction costs
This is a priority area for the ESAs, in light of the feedback received to their 2018 consultation paper. The
ESAs are considering what changes could be made to the methodologies for calculating costs, and the
methods for presenting them, to ensure that they cover all relevant costs and facilitate the comparison of
products by investors.
The ESAs note that they intend to make substantive amendments to the cost tables in the KID. Another
key aim of the changes is to improve compatibility with MiFID costs and charges disclosures. Although
the ESAs have identified a preferred approach, they are consulting on a number of different options. The
ESAs continue to consider that reduction in yield is the best cost indicator for all PRIIPs for showing
overall costs in percentage terms. Therefore, the amendments focus on trying to ensure that investors
understand these figures.
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For transaction costs, the ESAs note that a key concern is the use of slippage methodology.
Consequently, the ESAs are proposing adjustments to this methodology that it considers will resolve the
issues identified. The ESAs also believe that it is better to amend the arrival price methodology rather
than replacing it with a more principles-based approach.

Multi-option products
This is another priority area identified by the ESAs, given the difficulties in applying the KID requirements
to PRIIPs offering a range of options for investment. The ESAs consider that a proportionate solution
might be to require manufacturers to provide more detailed information about at least four of the most
relevant options, and generic information for the other options. The ESAs are also proposing some further
adjustments to the generic KID, including adding some narrative explanation to indicate whether or not all
costs are shown.

Past Performance
The ESAs are considering whether past performance information should be included in PRIIPs for AIFs,
UCITS, and certain types of insurance-based investment products. They are carrying out consumer
testing exercises to determine whether disclosure of this information is effective in relation to these
products. The ESAs are also seeking views as to how past performance information could be presented.

End of the UCITS exemption
Given the potential end of the UCITS exemption at the end of 2021, the ESAs are considering what
adjustments would need to be made to the PRIIPs KID to accommodate UCITS. The ESAs set out which
requirements for the UCITS KIID should be incorporated into the PRIIPs KID once it applies to UCITS.

What does the consultation not address?
The consultation only looks at potential amendments to the PRIIPs KID RTS; not to the Level 1 text.
Therefore, it does not address more fundamental issues with the PRIIPs regime overall, such as the
scope of application. Notably, it does not address the issues relating to the impact of the regime on the
corporate bond market. However, the ESAs subsequently published a Supervisory Statement on the
application of the PRIIPs Regulation to bonds (see PRIIPs and Corporate Bonds — Clarity at Last?). The
Statement sets out the ESAs’ view as to whether certain features within bonds should lead to a
conclusion that the bond in question must be treated as a PRIIP. Pending any potential future
clarifications to the Level 1 text, this guidance is extremely helpful for issuers grappling with the scope of
the Regulation.
The ESAs do not propose any amendments to the PRIIPs Regulation itself, but note that the Commission
has raised concerns that the proposals in the consultation in relation to performance scenarios may not
be fully compliant with the Regulation. Therefore, these could require changes to the Level 1 text. The
ESAs also highlight that, depending on the feedback received, they may yet recommend changes to the
Regulation, if responses to the consultation indicate that changes to the RTS alone are not likely to
address the issues identified concerning the KID.

What are the next steps?
Responses to the consultation are requested by 13 January 2020. The ESAs state that they intend to
conclude their review by the end of Q1 2020, with a view to submitting their proposals to the Commission
shortly afterwards. Subject to the time it takes for the proposals to be endorsed by the EU legislative
bodies, the ESAs suggest that the amendments could come into force during 2021. However, the ESAs
also acknowledge that it may be preferable to delay the application of some of the changes, such as the
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inclusion of past performance in the KID, to coincide with the expiration of the temporary exemption for
UCITS at the end of 2021.
As discussed above, the consultation does not address broader issues regarding the scope of application
of the PRIIPs Regulation, as these would need to be dealt with under the review of the Regulation itself,
not a review of the RTS. The ESAs do not have the power to review the Level 1 text. Article 33 of the
PRIIPs Regulation requires the European Commission to carry out a review of the Regulation by 31
December 2019. However, in the consultation paper the ESAs note that, while they understand that the
Commission is preparing to initiate this review, it is not expected that all of the required elements of the
review will be completed by the end of the year. Consequently, the timing of the overall review of the
PRIIPs Regulation remains uncertain and it may yet be some time before all of the issues arising from the
regime stand to be addressed.
In addition to monitoring these EU developments, PRIIP manufacturers are also having to assess how
they might reconcile EU PRIIP requirements with equivalent documentation in non-EU jurisdictions, such
as Switzerland, which now requires its own version of the KID when distributing PRIIPs to retail.
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