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OVERVIEW OF THE SMCR

The new regulatory framework for individuals (replacing the Approved Persons Regime), comprising of
three key elements:

1. The Senior Managers Regime — approval regime for individuals performing “Senior Management
Functions” (broadly, roles (potentially) involving a risk of serious consequences for the firm or
business)

2. The Certification Regime — firms solely responsible for assessing the fitness and propriety of
employees who could pose a risk of significant harm to the firm or its customers

3. The Conduct Rules — basic conduct standards applicable to most employees of the firm (save for
purely administrative staff)
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APPROVED PERSON REGIME V SMCR (BEFORE & AFTER)

Approved Persons Regime

Approved Persons Regime
Prior regulatory approval
required

Statements of Principle for
Approved Persons apply

Customer Function

All other employees

SMCR

Senior Managers Regime

Prior regulatory approval required;
must be assessed as fit and proper by
the firm both initially and on at least an
annual basis

Individual and
Senior Manager
Conduct Rules
apply

Fit and Proper
requirements apply
(including rules on
Regulatory

anagers
References)

Certification Regime
Not subject to prior
regulatory approval; must
be certified as fit and
proper by the firm both
initially and on at least an
annual basis

Individual
Conduct
Rules apply

Certified Persons

Only Conduct

Conduct Rules staff Rules apply

Not
subject to
Conduct
Rules




SUMMARY OF THE REGIME
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Senior
Manager
Conduct Rules

Senior
Management
Functions

Additional Senior
Management
Functions

Senior Manager’s Regime

Duty of
Responsibility

Additional
Prescribed
Responsibilities

Statement of
Responsibilities

Responsibilities
Maps

Criminal Records
Checks

Handover
Procedures

Prescribed
Responsibilities
(Limited Scope

Firms don’t need to
do this)

Overall
Responsibility

Fit and proper
requirements
(including
Regulatory
References)

1
Certification Regime L

and security staff).

All staff who perform financial services roles. This excludes ancillary staff (for example, caterers, cleaners,
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SENIOR MANAGEMENT FUNCTIONS (UK FCA FIRMS)

Senior Management Functions

Chief Executive

Chief Finance

Executive Director

Chief Risk

Head of Internal Audit

Group Entity Senior Manager
Chairman*

Chair of Risk Committee*

Chair of Audit Committee*

Chair of Remuneration Committee*
Chair of Nomination Committee*
Senior Independent Director*
Compliance Oversight

Money Laundering Reporting
Other Overall Responsibility
Chief Operations

Partner

Limited Scope Function

SMF1

SMF2

SMF3

SMF4

SMF5

SMF7

SMF9

SMF10

SMF11

SMF12

SMF13

SMF14

SMF16

SMF17

SMF18

SMF24

SMF27

SMF29

Core
X

X X X X X X X X X X X X X X X XxX X
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PRESCRIBED RESPONSIBILITIES (UK FCA FIRMS)

Prescribed Responsibilities m

Responsibility for the firm’s performance of its obligations under the SMR

Responsibility for the firm’s performance of its obligations under the employee certification regime X
Responsibility for compliance with the requirements of the regulatory system about the management responsibilities map

Responsibility for the firm’s policies and procedures for countering the risk that the firm might be used to further financial crime X

X X X X X

Responsibility for the firm'’s obligations in relation to conduct rules for: (a) training; and (b) reporting X

Responsibility for: (a) safeguarding the independence of; and (b) oversight of the performance of, the internal audit function in accordance with the
internal audit requirements for SMCR firms

Responsibility for: (a) safeguarding the independence of; and (b) oversight of the performance of, the compliance function in accordance with the X
compliance requirements for SMCR firms

Responsibility for: (a) safeguarding the independence of; and (b) oversight of the performance of, the risk function in accordance with the risk control X
requirements for SMCR firms

Responsibility for the firm's compliance with CASS X X

Responsibility for taking reasonable steps to ensure that every person involved in the performance of the firm'’s internal audit function is independent
from the persons who perform external audit, including: (a) supervision and management of the work of outsourced internal auditors; and (b) X
management of potential conflicts of interest between the provision of external audit and internal audit services

Responsibility for the development and maintenance of the firm’s business model by the governing body X

Responsibility for: (a) managing the firm’s internal stress tests; and (b) ensuring the accuracy and timeliness of information provided to the FCA and
other regulatory bodies for the purposes of stress testing

The responsibilities allocated under COLL 6.6.27R or 8.5.22R (Allocation of responsibility for compliance to an approved person) X X
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WHO IS CAUGHT UNDER CERTIFICATION REGIME

Code Staff under the Remuneration Codes

Anyone performing a Significant Management Function

Anyone performing the CASS oversight function

Certain proprietary traders

Individuals performing client-dealing or algorithmic trading activities

Individuals in customer-facing roles that are subject to qualification requirements

Anyone who supervises or manages a Certified Person directly or indirectly (if not a Senior Manager)




HR TOUCHPOINTS OVERVIEW
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Disciplinaries
& breach
notification
requirements

=
Arrangement,
Settlement
Agreements &
References

Recruitment
checks &
onboarding

Employment
contracts

Training &
Appraisals —
link to F&P
Assessment
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AMENDMENTS TO EMPLOYMENT CONTRACTS

Conditions to

employment/appointment Duties Post-Termination

to SMF or Certified Role

Termination provisions

FCA approval for Senior
Managers

Criminal record checks

Satisfactory regulatory
reference from former
employer

Passing the firm’s F&P
assessment

Completion of SMCR related
induction programme

Self-declaration of no
previous, current or pending
disciplinary investigations or
actions (or other matters
relevant to F&P)

Senior Managers: Perform
duties specified in Statement
of Responsibility & any
Proscribed Responsibilities

Maintain F&P assessment
Attend all mandatory training

Comply with applicable
Conduct Rules and internal
policies and procedures

Notify the Firm of Conduct
Rule breaches

Comply with the Firm’s
handover policy

termination “for cause” to
include:

Receipt of negative updated
regulatory reference

Failing firm’s annual F&P
assessment

Breach of Conduct Rules
which compromises F&P (in
Firm’s assessment)

= Up date summary dismissal / = Co-operate with the Firm in

relation to regulatory
investigations post-
termination

Any commitment by firm to
provide former SMs with
access to records




HOW TO IMPLEMENT CHANGES TO CONTRACTS?
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-

Update new joiner
contracts

Obtain employee
agreement to
contractual changes

Risk of constructive
dismissal claims

Tie in with SMCR
education /training

Build into annual
appraisal

Allow time for questions
/ negotiation

-

~N

Year end bonus
payment conditional on
entering into new
contract/contract
addendum
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STATEMENTS OF RESPONSIBILITY

Requirement for Senior Managers

FCA guidance on content FG19/2: SM&CR: Guidance on Statements of Responsibilities and Responsibilities Maps

Overlap with job description — but different

Must be signed and filed with FCA

Allow time for discussion with Senior Manager

Independent legal advice?

Anyone who supervises or manages a Certified Person directly or indirectly (if not a Senior Manager)




STATEMENT OF RESPONSIBILITY - FCA FG 19/2 EXAMPLES
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Example 4: SMF1 - CEO in a Core firm

Example 8: SMF9 - Chair in a Core firm

Tick SMF applied for or held
Core firms
Description of | Limited | UK EEA
Senior senior scope core core Third Enhanced
management management | SMCR SMCR | SMCR | country SMCR Effective
ﬁncﬁon fl._rncﬁon firm_s ﬁrrls firms branches | firms Date

SMF 9 Chair [5] 09/12/2019

Does this

Prescribed Is this Prescribed

Prescribed Responsibility (Applicable to UK | Responsibility Responsibility

Ref Core SMCR firms) apply? shared?
N/A

Tick SMF applied for or held
Core firms
Description of | Limited | UK EEA
Senior senior scope core core Third Enhanced
t | SMCR SMCR | SMCR | country SMCR Effective
function function firms firms firms branches | firms Date
SMF 1 Chie_f Executive i) 09/12/2019
Does this
Prescribed Is this Prescribed |
Prescribed Responsibility (Applicable to UK | Responsibility Responsibility
E Core SMCR ﬁrn;s) aiply? sh_ﬁed?

a Responsibility for the firm’s performance of

its obligations under the senior Yes Yes

managers regime
b Responsibility for the firm’s performance of ¥

N o A ) . es Yes

its obligations under the certification regime
b-1 Responsibility for the firm’s obligations for:

(a) conduct rules training; and Yes No

(b) conduct rules reporting.
Ref Prescribed Resgonsibility Further Relevant Details
a Responsibility for the firm’s performance of This responsibility is shared with

its obligations under the senior Maria R (IRN12345) who is the

managers regime departing CEO, as part of

the handover.

b Responsibility for the firm’s performance of This responsibility is shared with

its obligations under the certification regime

Maria R (IRN12345) who is the
departing CEO, as part of
the handover.

This is an appropriate use of sharing a responsibility because it is shared between the
departing and incoming senior managers (CEO in this example) working together
temporarily as part of a handover. The rationale for sharing is explained.

Please provide
a title for this
other
responsibility

Please provide further details of this other
responsibility

Is this other
responsibility shared?

If ‘Yes’ please provide,
the name(s), IRN(s)
and/or job title(s) of the
individual(s) you are
sharing this responsibility
with (where known)

Whistleblowing

I am responsible for the firm’s whistleblowing

policy, ensuring that staff are aware of the policy

and that the whistleblowers are protected and O
their names remain confidential.

Audit I am responsible for chairing and overseeing the

committee Audit Committee, providing oversight of the
company's financial reporting and control No

framework and selecting and overseeing
the auditors.

This is an appropriate presentation of a non-executive Chair’s responsibilities in a Core
firm including roles in other committees and other areas of responsibility. No Prescribed
Responsibilities are required to be allocated to the Chair of a Core firm.
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HIRING AND EXITS UNDER SMCR

Hiring

» Pre-employment checks

= Check regulatory reference
= Criminal record check

= FCA approval for SMs only

Terminations

» Handover policy
Settlement agreement
Regulatory reference
On-going assistance
FCA Notifications

Co-ordination

Consistency is key

Ensure co-ordination between HR and compliance
After a SM departure — reallocate SMF or PRs
Revise Responsibilities Map (if applicable)

Revise job descriptions?

Update regulatory reference?




REGULATORY REFERENCES
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= Hiring firms must obtain a regulatory reference on
the proscribed form covering the past six years of
employment for SMF and Certified Staff hires -
even if former employer was not a regulated entity

= Upon request firms must provide a reference for
former employees covering the past 6 years of
employment (and any prior breaches of Conduct
Rules or the Code of Practice for Approved
Persons)

» Firms must respond to requests for regulatory
reference within 6 weeks

» Regulatory reference must cover all information
relevant to hiring firm’s F&P assessment

Settlement agreements must not contradict the
regulatory reference rules

Firms must retain records of former employees’
conduct and F&P information for 6 years following
termination

Firm must update references issued in the past 6
years if new information comes to light which could
impact the former employee’s F&P assessment

Firms must put in place policies and procedures to
comply with regulatory reference requests and to
update references previously issued
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REGULATORY REFERENCE TEMPLATE - SYSC 22 ANNEX 1

SYSC 22 : Regulatory references Annax |

for regulatory ref: es given by SMCR firms and disclosure
requirements

Fart One: Form of Template
muwmm

Each question must be answered. Where there is nothing to disclose, this should be conflemed by
ticking the *No® box for the relevant question.
in this template:
m:a-wwmnwunMummmmmmmmmuumunnw

*“individual™ refers to the subject of the reference (as st out in 2 below); and

**your™ refers 1o the firm requesting the reference (as set out in 3 below).

1a HName, contact details and firm
reference number of firm provid-
ing reference; or

18 Hames, contact details and firm
reference numbers (where ap-
ﬁz&h]viml‘ﬂuwvﬁ-

a joint reference

2 Incividual’s narme (ie. the sub-

Ject of the referance)

L Hame, contact details and firm
reference numbar of firm re-
reference

Has the individual:
{1} performed a certification function for our firm; or
(2) been an approved person for our firm.
Anvwer;
s
No
Question B;
Has the individual performed one or mare of the fallowing roles in relation to our firm:
(1) notified non-exscutive director:
(2) cradit union non-sxecutive directar; o
(3) key function holder {other than a controlled function).

e 37 @ Mar2019 wwew handbook fca

SYSC 22 Anmex 111

SYSC 22 : Regulatory references Annex 1

1f we have arswered “yes’ to either Question A or B above, we st out the details of each position
held below, induding:

u:mmmwmm«wmammmmmuu

mmwmﬁ.mmwmmnmaummmm

(3) whether any potentisl FCA governing fundction is or was indluded in a PRA controlled
function; and

{4) the dates during which the individual held the position.

Answer:
Question :
Has the individual performed a role for our firm other than the roles referred 1o in Questions A and
B above:

Answer:
Yes

No

If ‘yes', we have provided summary details of the other role(s), e.g. job title, department and busi-
ness unit, below.

Question &
Have that the

Answer:
Yes

was not fit and proper to perform a function:

No
If 'yes' and associated disciplinary action was taken as a result, pleate refer to Question F below.
i “yes', and no associated disciplinary action was taken as a result, we have set out below the fact
‘which led to our conclusion.

Question F:

W have taken disciplinary action against the individual that:
{1} relates to an action, fallure to act, or drcumstances, that amounts to a breach of any
individual conduct requirements that:

{a) apply or applied to the individual; or

() (If the Individual is or was a key function holder, a notified non-execut-
ive director or a credit union non-executive director for your firm) the indi-
widual is or was to observe under PRA rules (including if applic-

able, PRA rules in before 7 March 2016); or

(2) relates to the individual not being fit and proper to perform a function.
Answer:

Yes

No

SYSC 22 Annex 1/2

B Release 37 @ Mar2

SYSC 22 : Regulatory references Annex 1

S e S |

on of the breaches (including dates of when L
action. e

i

I “yes’, we have provided below a
curred) and the baik for, and outcome of, the subiequent discplinary

Quattion G;
m—mmnumuhlmmm %ﬂﬂuhbm
mmuwnm-ﬂmnm is made on the basls lmﬂuﬂ
only disclose something that:
(1) ocourred or existed:
{a) in the vix years before your request for a reference; or
%umw“a'auammw«mm the date of
(2) is serious misconduct.
Anpwer;
Yes
No
1t yes, we have provided below.

Part Two: Definitions used in Part One

Section One of Part Two of this annex defines terms used in this annex.

Section Twa of Part Two of this annes modifies the meaning of certain requirements in Part One and
has material about completing the template.

B B refers to the empiloyer or ex-employer
the reference *Mhmdﬁllf;“ﬂw
222 1Rand SYSCI2 2 2R,

P P refers to hmm ex-empioyee about
whom the re i defined in more

umlhm:mm SYSCI2IIR.
:dmwmm Bthat Pwasnot it This means a finding or conclusion by B where:

requirements of the regulatory system, in-
cluding when car Mlﬁnmﬂ’lmmgr
Wpaa;;ibrmmm« i
(b)8 assesves the fitness and of P when
B hhmn-‘lm‘::ﬂfunion
63F of the Act of by
firms) for

Paragraph (b} applies whether the certificate is
baing issuad for the firt time or is being

Individual conduct requirements. “wm requirements mean any of
fajcocon;
(BIAPER;

m—mu-ﬂd&d Conduct Standards or
‘Manager Conduct Standards in:

B Release 37 @ Mar 2019 . Ranabook. ica . org uk SYSC 22 Annex 1/5
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REGULATORY REFERENCE TEMPLATE - SYSC 22 ANNEX 1

SYSC 22 : Regulatory references

Asinex |

Funetion {as referred to in questions (E) to (F)

Disciplinary action

HNatified non-executive director, credit union
non.eacutive director and key function holder

Certification function, approved persan, ton-
trolled function and FRA controlled function

Potential FCA gaverning fundtion

(iii) Chager 2 of the Part of the PRA Rulebook
cafled Non-Solventy Il firms - Conduct Standardy;
ar

tdithe PRA' Individual Conduct Rules or Senior
Manager Conduct Rules in:

(i) Chapters 2 and 3 of the Part of the PRA Rule-
book caled CRR Firms: Conduct Rules; and

(if) Chapters 2 and 3 of the Part of the PRA Rule-
ook called Nor-CRA Firma: Conduct Rules.

A function means a function as an approved per-
san o certification employes,

iy e g
i %LM regulatory of discipl|
(aJthe wswe of a formal written warning: or
(lthe suspersion or dismissal of P; or

(ehhe reduction of recovery of any of P remu-
nefation,

m:mnmmmirummm

These terms have the same meaning s do
in the PRA Rulebook. s 450

These terms have the same meaning as they do
in the Glossary.

Potential FCA governing function means &
function:

(ajthat would have been an FCA contralled func-
tion but for:

(sUP 10411 (Minimising overlap with the PRA
appraved persond regime) (when that section
wis in force); of

W:mmmﬂmmwmw
proved persons regime]

(bjbut indtead s incladed in a PRA controlied
function under the parts of the PRA Rulebook
listed in SUP 10C.2.6G,

Section Two: Supplementary requirements
ftem of template for which
ments apply
Quaitions (E) and (F) I
(ajthe finding or disciplinary action was reached
or taken by another member of B group with
the authority to do so; and
SYSC 22 Annex 114 i handbook fca. org uk W Relesse 37 @ Mar 2010

SYSC 22 : Regulatory references

Annex 1

The whole of Part One of this annex

or disciplinary action made or taken by the firm

This question i subject 1o SYSCTPS A4 SR and SYSC

there was a breach of individual conduct re-
quirements).

The template to be used by a firm in giving & ref-

erence consists of in Part One of this
annex except for the “Guide to using this tem-
plate” paragraph.

W Release 37 @ Mar 2019

A KN CINOCH, B O L Uk

SYSC 22 Annex 1/5




LATHAM&WATKINS

POLICY AND PROCEDURE UPDATES

= Recruitment procedure = Disciplinary policy

» |nduction programme = Handover policy

= Appraisal and performance management = Personal record keeping policy?

= Regulatory reference policy/ protocol » “Reasonable Steps” assurance framework?
=  Whistleblowing policy = Breach notification policy

= Ethics & conduct policy = D&O /indemnification policy




HANDOVER POLICIES
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Requirement on Enhanced Firms to take all
reasonable steps to ensure that a person
taking over an SM role has all the information
and materials they would reasonably expect to
discharge their duties and do the job
effectively

Firm should implement a handover policy
requiring SMs to attend handover meetings &
create handover notes for their successors

Core firms are not required to do this — but
could be helpful?

What should the handover policy cover?

Responsibility for ensuring handovers are effected,
reviewing handover notes, maintaining records

SM’s responsibility to create a handover note/attend
handover meeting(s)

Guidance on handover note content

Timing

What should handover notes cover?

Tailored to the SM’s specific role /responsibilities
Practical issues - not just a record of past events

Assessment of what issues should be prioritized going
forward

Judgement and opinion, not just facts and figures




HR ONGOING COMPLIANCE WITH SMCR
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Provide tailored
training on Conduct
Rules

F&P training and
monitoring/ non-
compliance protocol

Appraisals /self-
evaluations

Record keeping

Getting the right
data feeds

F&P Annual
Assessment /in-
year assessment

Disciplinary policy

Notification
obligation

Update required to
a regulatory
reference?

20



WORKED EXAMPLE - DISCIPLINARIES AND SMCR

Employee calls in sick
but spotted at the races

Impact on F&P

Breach of Conduct Rules?
Assessment?

No FCA FCA Notification AU e s
Notification Decision

Feed into F&P Annual
Assessment

Consider if immediate “in-
year’” F&P assessment
required?

21
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TIMING — HR IMPLEMENTATION PROJECT PLAN

(= Review existing contracts and policies - identify policy / process gaps )
= Update policies, procedures and employment contract forms / prepare contract amendments

=  Work with compliance to identify cohorts: Senior Managers / Certified Staff / Conduct Rule Staff

\_ " Begin SMCR socialisation with key SMs and stakeholders Y,

= Discuss responsibility for training administration
= Begin consultation with SMs on SORs / PR Allocation and changes to contracts
= Finalise policy updates — liaise with compliance and IT to implement systems

(= Run formal tailored training on Conduct Rules & F&P — different training / on boarding required for the three co-horts: A
SMs/Certified Staff / Conduct Rule staff

= Continue consultations and discussions with SMs regarding SORs, PRs and amendments to employment contracts

\_ " Begin socialisation and consultation on changes to employment contracts and policies for Certified Staff and Conduct Staff )

e )
= 9 December 2019 Extended SMCR to come into force (“go-live”)
= Year end appraisal /bonus process to introduce new employment contracts

\
J

» End of transitional period for certifying staff
= Post-implementation review?

22



LATHAM&WATKINS

WHAT ABOUT...DIFFICULT QUESTIONS

= Qverseas senior managers — local = Access to records post-employment

employment law overla
PIoy / » D&O/ indemnification policy

= What if someone refuses to sign a new

contract? = “Grey” references received

» Formulating a house stance: breach
notifications, in-year F&P assessments, who
= Job shares administers the F&P process?

= Availability of (paid) legal advice?

» Reasonable steps guidance

23
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QUESTIONS






