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When consumers get confused
Perry Viscounty, Jennifer Barry, and Deborah Gubernick of Latham & Watkins, LLP unpick the
thorny issue of hearsay in consumer confusion infringement

Y our client is a manufacturer of a
high-quality line of sporting
goods, distributed only by certain

retail stores, branded as Grizzly Bear
sporting goods, with a distinctive growling
bear logo on all products. Your client
receives a phone call from one of its sales
manager reporting that at least 10
customers have complained that Grizzly
Bear products are on sale for a much lower
price at a nearby unauthorised reseller.1

After some investigation, your client
discovers that the lower-priced sporting goods
are not Grizzly Bear products, but are Kodiak
Bear sports products, made by your client’s
competitor, branded with an extremely similar
growling bear logo. Obviously, your client
wants to prevent its competitor from
capitalising on the goodwill and high quality
associated with Grizzly Bear and its well-
known growling bear logo. The client wants
you to put an end to what seems – to them –
to be clear trademark infringement.

You contact your client’s sales manager to
find out exactly what the 10 confused
customers said. Unfortunately, the sales
manager is only able to tell you what the
other sales employees heard from customers
while on the sales floor. No one took any
notes or logged the alleged confusion
between the Grizzly Bear and Kodiak Bear
products. Foreseeing a possible trademark
infringement lawsuit, you worry that relying
on statements of employees, retelling
statements made by customers, may lead to a
hearsay problem. But, what if these
statements are the most probative evidence of
consumer confusion in your case? Should this
type of evidence be admissible? Will it be? 

This article discusses the current state of
the law on this crucial evidentiary issue in
trademark cases, and addresses why and
how this evidence may be admissible under
the Federal Rules of Evidence in the United
States. 

Background
When assessing trademark infringement
claims under the Lanham Act, courts ask
whether the mark at issue is likely to cause
confusion as to the source of the goods or
services.2 Courts engage in a multi-factor
test to determine whether a likelihood of
confusion exists. One of the factors is

whether there is actual consumer confusion. 
Evidence of actual consumer confusion is

highly persuasive and can be the crux of a
trademark infringement case.3 Such evidence
is often introduced through the testimony of
an employee relating an encounter with one
or more confused consumers. However, this
applies if the consumer made the statement,
ie the consumer, not the employee, is the
‘declarant’ as defined under FRE 801(b).
Hence, the potential hearsay problem in
Grizzly Bear’s hypothetical case. 

Of course, hearsay is a statement made out
of court, offered for the truth of the matter
asserted. Hearsay is not admissible unless it
falls within the exception to the hearsay rule
(or if it is deemed non-hearsay). A statement is
not hearsay if, inter alia, the declarant testifies
at trial and is subject to cross examination.4

Ultimately, courts are tasked with determining
whether instances of consumer confusion,
when reported by testifying employees rather
than a declarant consumer, should be admitted
in trademark cases.5

Majority and minority views
The majority of courts find that testimony of
statements made by allegedly confused
consumers is either not hearsay, or fits within a
hearsay exception.6 For example, a party may
offer testimony that a customer asked why the
company’s brand was being sold at another
store for less when in fact the cheaper brand
was actually an infringing product.7 Or, a sales
associate may testify that a customer asked to
buy a competitor’s allegedly infringing product
from the actual trademark holder.8

In these examples, courts ruled that the
testimony was not offered for its truth, ie,
not offered to prove that the product was
sold at another store, or not offered to
establish that the customer actually wanted
to purchase the infringer’s product. Rather,
the testimony was put forth to show that
the consumer was confused. In these cases,
the statements were admitted.9

But in some instances the testimony
contains an assertion that the consumer is
confused, and the statement is being offered
to show just that. For example, a witness may
state that a customer mistook a competitor’s
knock-off for the trademark holder’s product
and later realised her mistake. There, the
testimony is hearsay, but courts may admit it

under the state of mind exception,10 or the
present sense impression exception.11

Notably, in a minority of jurisdictions, courts
reject employee testimony about confused
consumers, deeming it unreliable hearsay.
Those courts found that the testimony is self-
serving and leaves open the potential for
fraud.12 However, at least one circuit stated that
‘although [contrary cases conclude] that
evidence similar to that offered here was
inadmissible, none of the cases discuss the issue
of whether the statements are offered for their
truth or whether the state of mind exception
to the hearsay rule applies.’13 Thus, the
minority may not have fully assessed the state
of mind exception in similar cases. Other cases
indicate minority courts have reviewed the
hearsay question in similar contexts, but have
not adopted a bright-line rule on the issue.14

Additional considerations
Availability for Cross Examination
Some would argue that employee testimony
about statements made by confused
consumers, as in the above hypothetical,
should not be admitted because there would
be no opportunity to cross-examine the
original declarant-consumer. See F.R.E.
801(d). Theoretically, lack of an opportunity
to cross-examine of the declarant-consumer
may lead to fraud and false testimony. 

While it is certainly possible that a witness
could lie on the stand or invent tales of
consumer confusion, the legal system has
built-in safeguards, such as perjury penalties,
opportunities to explore a witness’s character,
and other tools to address this concern.
Moreover, the testifying witness may be cross-
examined to expose witness bias or deceit. An
unreliable testifying witness will typically be
exposed through artful cross-examination. 

Further, in cases involving likelihood of
trademark confusion, it may be impossible to
obtain the testimony of the original
consumer-declarant. This is because
consumer statements of confusion usually are
not tracked, since companies often do not
think about recording the names and details
of allegedly confused consumers until it is too
late. Without a pre-established requirement
or policy to document the name and contact
information for consumers who express what
may or may not be confusion, this will
continue to be a recurring dilemma. 
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State of Mind Testimony
Perhaps, in some cases, there is little harm
in allowing statements regarding a
consumer’s state of mind in trademark
infringement cases.15 Even if the consumer
were called to the stand, ‘his own memory
of his state of mind at a former time is no
more likely to be clear and true than a
bystander’s recollection of what he then
said.’16 Some courts have said that there
may be ‘no better way . . . to prove [the
state of mind] than through the statements
of the individual whose condition is at
issue,’ whether or not that individual is
available to testify.17

De Minimis Evidence
Where the testimony of the witness seems
particularly self-serving or unbelievable,
courts can deem the accounts de minimis
and decline to afford the testimony
substantial weight.18 Cross-examination of
the testifying witness and a fact-finder’s
weighing of evidence may help address the
reliability concern without the need to find
the testimony inadmissible.

Mitigating the Problem
Trademark holders can mitigate the potential
reliability concerns and hearsay objections by
producing documentary evidence to support
the witness’ testimony regarding consumer
confusion. Courts have generally ruled that
confusion logs (contemporaneous written
accounts detailing the facts surrounding
instances of consumer confusion) are directly
admissible into evidence,19 or that the drafter
of the logs can testify regarding the logs’
contents.20 Other documentary evidence, such
as e-mails or message board posts from
consumers, may be helpful to the court,
especially since metadata from electronic
evidence can, at times, be used to track the
origin to ensure the authenticity of reports of
consumer confusion.

Conclusion
Ideally, trademark holders should consider
documenting instances of consumer confusion
when they occur. Until they do, courts must
continue to carefully evaluate the
admissibility of potential hearsay testimony in
trademark infringement cases. K
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