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“Companies should 
review their 
employee stock 
purchase plans to 
determine whether 
any revisions 
are necessary in 
light of the final 
regulations.”

Employee Stock Purchase Plans:  
IRS Issues Final Regulations

On November 16, 2009, the Internal 
Revenue Service (IRS) issued final 
regulations1 governing options granted 
pursuant to employee stock purchase 
plans (ESPPs) under Section 423 of 
the Internal Revenue Code (Code). 
The final regulations are effective 
November 17, 2009 and apply to 
all ESPP options granted on or after 
January 1, 2010. 

Proposed regulations under Section 423 
were issued on July 28, 2008 and 
introduced a number of important 
changes to the ESPP regulations 
previously in effect.2 The final regulations 
generally adopt the proposed regulations 
with certain clarifications. The more 
significant clarifications are summarized 
in this Alert.

•	 Offerings Tested Separately. The final 
regulations clarify that each offering 
under an ESPP will be analyzed 
separately for purposes of determining 
whether the offering satisfies the 
requirements of Section 423. Thus, 
a company can implement separate 
ESPP offerings (including concurrent 
or partially overlapping offerings) 
for the employees of different 
subsidiary corporations. For example, 
a company could make an offering to 
all employees of one subsidiary, and 
separately make an offering to only 
non-highly compensated employees 
of another subsidiary. 

•	 Application of $25,000 Limitation. 
Section 423 provides that no 
employee may be granted an option 
that permits the employee’s right to 
purchase shares to accrue at a rate 
that exceeds $25,000 in fair market 
value of stock (determined at the 
grant date) for each calendar year 
the option is outstanding. The final 
regulations clarify that, for purposes 
of applying this limit, an employee 
may be granted an option to purchase 
up to $25,000 of ESPP shares for each 
calendar year in which the option 
is outstanding, without regard to 
whether the option is exercisable in 
such calendar year. Thus, if an option 
is granted in a calendar year, and 
first becomes exercisable in the next 
calendar year, the option can permit 
the employee to purchase up to 
$50,000 in fair market value of ESPP 
shares. 

•	 Option Grant Date. The final 
regulations clarify that the grant 
date of an ESPP option is the first 
day of the offering if, on such date, 
the maximum number of shares of 
stock that may be purchased by an 
employee under the option is fixed 
or determinable. If the maximum 
number of shares purchasable by an 
employee in the offering is not fixed 
or determinable until the date the 
option is exercised, then the exercise 
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date is treated as the grant date. 
The option grant date is important in 
determining the minimum permissible 
option exercise price and applying 
other important requirements under 
Section 423. The final regulations 
make clear that neither the $25,000 
limitation nor the required aggregate 
limit on shares that may be issued 
under an ESPP will be sufficient to 
establish the maximum number of 
shares for purposes of grant date 
determination.

•	 Information Reporting Requirements. 
The final regulations governing an 
employer’s reporting and notice 
requirements relating to employee 
stock options (under Section 6039 
of the Code) also generally follow 
the proposed regulations, with a few 
changes.3 Under the final regulations, 
the transfer of stock to an employee’s 
brokerage account upon the exercise 
of an option will be treated as the first 
transfer of legal title. As a result, the 
employer will be required to report 
the transfer (if a stock certificate is 
issued instead, generally the transfer 
of legal title will not be deemed to 
have occurred until the employee 
sells the stock or transfers the stock 
to a brokerage account). The final 
regulations include other changes to 
reporting and notice requirements 
applicable to shares purchased under 
an ESPP.

Companies should review their 
employee stock purchase plans to 
determine whether any revisions 
are necessary in light of the final 
regulations. 

Endnotes
1	 To view the text of the final regulations, please 

click here. 
2	 For a discussion of these important changes, 

please click here to view our previous Client 
Alert regarding the proposed regulations entitled, 
“Employee Stock Purchase Plans: IRS Issues 
Proposed Regulations.” 

3	 For a discussion of the proposed regulations 
under Section 6039, please click here to view 
our previous Newsletter entitled, “IRS Issues 
Proposed Regulations under Section 6309 of the 
Internal Revenue Code.”

	

If you have any questions about this 
Client Alert, please contact one of the 
authors listed below or the Latham 
attorney with whom you normally 
consult:

David W. Barby
+1.714.540.1235 
david.barby@lw.com
Orange County

Laurence Seymour
+1.213.891.8780
larry.seymour@lw.com
Los Angeles 

Michelle L.C. Carpenter
+1.213.891.7857 
michelle.carpenter@lw.com
Los Angeles

http://edocket.access.gpo.gov/2008/pdf/E8-17255.pdf
http://www.lw.com/upload/pubContent/_pdf/pub2285_1.pdf
http://www.lw.com/upload/pubContent/_pdf/pub2282_1.pdf


3	 Number 969 | December 17, 2009

Latham & Watkins | Client Alert 

Client Alert is published by Latham & Watkins as a news reporting service to clients
and other friends. The information contained in this publication should not be 
construed as legal advice. Should further analysis or explanation of the subject 
matter be required, please contact the attorney whom you normally consult. A 
complete list of our Client Alerts can be found on our Web site at www.lw.com.

If you wish to update your contact details or customize the information you receive 
from Latham & Watkins, please visit www.lw.com/LathamMail.aspx to subscribe to 
our global client mailings program. 

Abu Dhabi
Bryant B. Edwards 
+971.2.672.5002

Barcelona
Jordi Domínguez
+34.93.545.5000

Brussels
Howard Rosenblatt 
+32.2.788.60.00

Chicago
Robin L. Struve
Sandhya P. Chandrasekhar
+1.312.876.7700

Doha
Bryant B. Edwards 
+974.452.8322

Dubai
Bryant B. Edwards
+971.4.704.6300

Frankfurt
Hans-Jürgen Lütt
+49.69.6062.6000

Hamburg
Stefan Lunk
+49.40.4140.30

Hong Kong
Joseph A. Bevash 
+852.2522.7886

London
Stephen M. Brown
+44.20.7710.1000

Los Angeles
James D. C. Barrall
David M. Taub
Joseph B. Farrell
+1.213.485.1234

Madrid
Jordi Domínguez
+34.91.791.5000

Milan
Fabio Coppola 
+39.02.3046.2000

Moscow
Mark M. Banovich 
+7.495.785.1234

Munich
Claudia Heins
+49.89.2080.3.8000

New Jersey
David J. McLean 
+1.973.639.1234

New York
Jed W. Brickner
Bradd L. Williamson
John D. Shyer
+1.212.906.1200

Orange County
David W. Barby
+1.714.540.1235

Paris
Agnès Cloarec-Mérendon
Christian Nouel
+33.1.40.62.20.00

Rome
Fabio Coppola 
+39.06.9895.6700

San Diego
Holly M. Bauer
+1.619.236.1234

San Francisco
Scott D. Thompson
Linda M. Inscoe
+1.415.391.0600

Shanghai
Rowland Cheng 
+86.21.6101.6000

Silicon Valley
Jeffrey R. Ii
+1.650.328.4600

Singapore
Mark A. Nelson 
+65.6536.1161

Tokyo
Hisao Hirose 
+81.3.6212.7800

Washington, D.C.
David T. Della Rocca
+1.202.637.2200


