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“ An understanding
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most recent
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strategy toward
class action and
mass action
lawsuits. "
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Congress passed the Class Action
Fairness Act (CAFA) in 2005 with

the intention of reducing class action
abuse." CAFA greatly expands federal
courts' jurisdiction over class actions,
but has several exceptions that are
designed to keep purely local disputes
in state courts. One of these exceptions,
the “local controversy” exception,

bars federal courts from exercising
jurisdiction if: (1) more than two-

thirds of the proposed class members
are citizens of the forum state; (2) the
“principal injuries” resulting from the
alleged conduct were incurred in the
forum state; (3) no class action asserting
similar factual allegations has been
filed against any of the defendants in
the preceding three years; and (4) at
least one defendant is a forum-state
citizen from whom “significant relief is
sought” and whose alleged conduct is a
“significant basis" of the claims.2

The circuit courts have begun
examining and interpreting key
elements of the “local controversy”
exception — significant recent decisions
include the Fifth Circuit's decision in
Preston v. Tenet Healthsystem Memorial
Medical Center, Inc.,®* the Third Circuit's
ruling in Kaufman v. Allstate New
Jersey Insurance Company* and the
Tenth Circuit's holding in Coffey v.

Freeport McMoRan Copper & Gold.s
Together, these opinions provide
important guidance regarding the
requirements and limitations of the
“local controversy"” exception.

Burden of Prooi

Any party seeking to assert federal
jurisdiction under CAFA bears the
burden of showing that its jurisdictional
requirements are met.® The circuit courts
that have addressed CAFA's exceptions
have found that once federal jurisdiction
has been established, any party seeking
to remand a case to state court bears the
burden of showing that an exception

to CAFA applies.” Parties seeking to
prove that the elements of a CAFA
exception are present typically must do
so by a preponderance of the evidence.?
Appellate courts review remand orders
pursuant to the local controversy
exception de novo.?

Two-Thirds Citizenship
Requirement — Presion

To make a finding that the "local
controversy"” exception applies, courts
must find, among other things, that
more than two-thirds of the proposed
class members are citizens of the

Latham & Watkins operates as a limited liability partnership worldwide with affiliated limited liability partnerships conducting the
practice in the United Kingdom, France and Italy and affiliated partnerships conducting the practice in Hong Kong and Japan.
Under New York's Code of Professional Responsibility, portions of this communication contain attorney advertising. Prior results do
not guarantee a similar outcome. Results depend upon a variety of factors unique to each representation. Please direct all inquiries
regarding our conduct under New York's Disciplinary Rules to Latham & Watkins LLP, 885 Third Avenue, New York, NY 10022-4834,
Phone: +1.212.906.1200. © Copyright 2009 Latham & Watkins. All Rights Reserved.



Latham & Watkins | Client Alert

forum state. This requirement has

been a particularly thorny issue for
many plaintiffs. An initial challenge

is that accurate estimates of class

size — and composition in terms of
state citizenship — can be difficult to
calculate. Furthermore, a central issue
has been that simply showing evidence
of residence does not typically suffice to
prove citizenship because citizenship is
defined by domicile, meaning residence
with intent to remain. Thus, even
where a class may appear to be limited
exclusively or at least substantially to
residents of the home state, that may
not demonstrate by a preponderance of
the evidence that the state citizenship
requirement is met. Often courts must
engage in an extensive evidentiary
analysis to determine whether a party
seeking to remand its case to state court
has met its burden.

An example of this is Preston v. Tenet
Healthsystem Memorial Medical Center,
Inc., where the Fifth Circuit Court

of Appeals addressed this issue and
concluded that based on the specific
facts of that case, the parties seeking

a remand had not met their burden.
Preston illustrates the challenges that
the two-thirds requirement poses and
the fact-specific analysis that courts
often engage in with respect to this rule.

In Preston, a plaintiff brought a putative
class action in state court against

two New Orleans hospitals.” She

sued on behalf of herself and others
who purportedly suffered injuries in
connection with the hospitals’ alleged
failure to maintain safe conditions

and provide adequate transportation
during and after Hurricane Katrina."
After one defendant removed the case
to federal court pursuant to CAFA, the
plaintiff and the other defendant moved
to remand the case under the local
controversy exception, and the district
court ruled in their favor.™

Reviewing the district court's remand
order de novo on appeal, the Fifth
Circuit analyzed whether the parties
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seeking remand had produced sufficient
evidence to meet the two-thirds
requirement of the local controversy
exception.” To show that more than
two-thirds of the class members were
Louisiana citizens on the date the
action was filed — which was almost a
year after the hurricane — one of the
parties seeking remand introduced an
affidavit describing pre-Katrina medical
records that contained the patients’
addresses.™ According to this affidavit,
more than 80 percent of the patients
resided in Louisiana.” The circuit court
found that these records, without more
information on, for example, vehicle
registrations or prior lengthy residence
or employment in Louisiana, did not
provide the requisite intent needed to
prove that these patients were Louisiana
domiciliaries, and therefore citizens.
Particularly in light of the exodus of
New Orleans residents to neighboring
states after the hurricane, the court
refused to presume that pre-Katrina
addresses suggested that the hospital
patients were domiciled in Louisiana
more than a year later.”

Because the parties seeking remand did
not produce sufficient evidence to show
that the patients were ever domiciled
in Louisiana — and marshaled no
evidence to suggest that those patients
who had left the state after Katrina

had any intention of returning — the
court refused to adopt a rebuttable
presumption that the potential class
members maintained their Louisiana
domicile after Katrina.” Furthermore,
the court found that general statistics
on voter turnout and on the proportion
of total Katrina victims living outside of
Louisiana who wanted to return home
lacked sufficient specificity to prove

the class members' citizenship.” The
court concluded that the evidence in the
record — meaning the medical records
— did not allow it to make a “credible
estimate” that at least two-thirds of the
potential class members were Louisiana
citizens at the time the lawsuit was
filed.» Accordingly, the court found that
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the parties seeking remand had not met
their burden and reversed the district
court's decision.?'

“Significant Basis” and
“Principle Injuries”
Requirements — Kaufman

The local controversy exception

contains several other elements that
parties seeking remand must prove.

One of the leading circuit court
decisions interpreting these elements

is Kaufman v. Allstate New Jersey
Insurance Company,? in which the Third
Circuit Court of Appeals interpreted

the “significant basis” and "principal
injuries"” provisions.

In Kaufman, plaintiffs sued six auto
insurance companies in New Jersey
state court.”? One of the defendants
removed the action to federal court
pursuant to CAFA, and the plaintiffs
petitioned to remand it to state court
under the local controversy exception.*
Before the district court heard the
petition, the plaintiffs dismissed three
of the defendants.» The district court
remanded the case, and the three
companies that remained in the case
appealed.»

For the local controversy exception to
apply, an action must include a local
defendant “whose alleged conduct
forms a significant basis for the claims
asserted by the proposed plaintiff
class.”"? In determining whether

a defendant in the case met this
description, the district court considered
all six original defendants rather than
the three that remained in the action.?
The court ruled that this was an error,
and that the local controversy exception
requires courts to take into account only
those parties presently in the action.?

On appeal, only one of the three
defendants, Allstate NJ, was a New
Jersey citizen, and it was thus the only
defendant that could possibly meet the
“significant basis” requirement.* The
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defendants argued that the language of
this provision required that every class
member have a claim against Allstate
NJ.»* Because the individual members
of the plaintiff class each had a claim
against only one of the companies, the
defendants maintained that the plaintiffs
could not meet this requirement.* The
circuit court disagreed, concluding that
the local defendant's conduct must
form a significant basis of the overall
action, seen in relation to the conduct
of the other defendants, but need not
form a basis of every individual claim.®
The court ruled further that “the local
defendant's alleged conduct must be
an important ground for the asserted
claims in view of the alleged conduct
of all the Defendants,” and that merely
showing the conduct was “more

than trivial” did not suffice.* Finally,
criticizing the district court's reliance
on market share data in its significant
basis analysis, the court noted that “the
fact that the local defendant is a major
player in a particular market is also not
determinative. "% The court remanded
the case for reconsideration of the
significant basis provision under these
standards.*

The court in Kaufman also interpreted
the provision limiting the applicability
of the local controversy exception to
cases in which the “principal injuries
resulting from the alleged conduct or
any related conduct were incurred”

in the home state.” One defendant
argued that this requirement could not
be met unless principal injuries “from
the alleged conduct” and principal
injuries from “any related conduct”
were incurred in the home state.® This
defendant maintained that its insurance
sales outside that state constituted
“related conduct” under this provision,
that such conduct caused “principal
injuries” outside the home state, and
that the requirement was therefore not
met.*® The court found this interpretation
“at odds with the plain language of the
provision” and rejected it.*
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“Defendant From Whom
Significant Relief is Sought”
Requirement — Coffey

Parties seeking to remand their case
under the local controversy exception
also must prove that at least one
defendant is a forum-state citizen from
whom “significant relief is sought.”
Earlier this month, the Tenth Circuit
Court of Appeals addressed this
requirement, in Coffey v. Freeport
McMoRan Copper & Gold.* In a case

of first impression, the court held that a
“defendant from whom significant relief
is sought” does not mean a “defendant
from whom significant relief may be
obtained."* The court explained that
under CAFA, a company's wherewithal
or ability to pay a potential judgment is
not a factor in determining whether it is
a local defendant.®

In Coffey, plaintiffs filed a putative class
action in Oklahoma state court, asserting
state law claims based on the defendants’
alleged contamination of their property
through the operation of a smelter. The
defendants included Blackwell Zinc
Company, Inc. (BZC), who owned and
operated the smelter for more than 50
years, as well as other legal entities

that have since owned BZC. After the
defendants removed the case to federal
court under CAFA # the plaintiffs moved
to remand the case under the local
controversy exception, and the district
court ruled in their favor.*

Reviewing the district court’s remand
order on appeal, the Tenth Circuit
analyzed whether this case satisfied the
requirements of the local controversy
exception and it also interpreted the
meaning of the provision “defendant
from whom significant relief is sought.”
Under the local controversy exception,
plaintiffs are required to show that
there is at least one “local defendant”:
(1) from whom significant relief is
sought by members of the plaintiff
class; (2) whose alleged conduct

forms a significant basis for the claims
asserted by the proposed plaintiff class;
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and (3) who is a citizen of the state in
which the action was originally filed.*

The defendants in this case did not
dispute that the conduct of BZC formed
a significant basis for the claims
brought by the putative plaintiff class.
However, the defendants argued that
the plaintiffs failed to show that BZC
was a "defendant from whom significant
relief is sought” by the putative class
members.” In particular, the defendants
asserted that this statutory language
requires consideration of a defendant's
ability to pay a judgment and, in this
case, BZC had no assets to satisfy any
potential judgment and therefore, could
not be considered a “defendant from
whom significant relief is sought.”* The
Tenth Circuit rejected this argument and
agreed with the district court's analysis.
The court explained that, consistent
with CAFA's statutory language, this
exception “refers to a defendant from
whom significant relief is ‘sought,’
rather than a defendant from whom

the relief ‘'may be obtained’ or ‘can

be collected.’”* The court determined
that the "significant relief element was
satisfied [in this case], where the petition
claimed that every potential plaintiff
was entitled to recover from BZC and
that the putative class sought to collect
damages from all defendants jointly and
severally."® Moreover, the court stated
that this case was a “classic example

of what Congress intended to cover”
when it created the local controversy
exception — “a controversy that
uniquely affect[ed] a particular locality
to the exclusion of all others."s!

Conclusion

CAFA gives parties in class action

and mass action lawsuits broader
access to federal courts; however,
certain exceptions, including the local
controversy exception, limit this access
and provide a means for parties to
keep certain actions in state court.
Because CAFA is a relatively new

law, courts are still interpreting its
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provisions — including key aspects of
these exceptions — for the first time.

An understanding of the relevant,

most recent case law on CAFA can

help defendants craft an advantageous
strategy toward class action and mass
action lawsuits. Businesses that are or
may be involved in this type of litigation
should remain apprised of developments
in this rapidly evolving area of law.
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