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BY DAVID O. BLOOD AND KEE-MIN NGIAM

Using Public Domain Content in New Media

IN A WORLD OF CONVERGING MEDIA, many technology and new
media companies are looking for inexpensive quality content to
entice users and advertisers to their platforms. User-generated con-
tent (UGC), which is developed and shared by individual end-users
on platforms such as YouTube, Facebook, MySpace, and Flickr, is
one example. But while UGC has proven to be a hit with con-
sumers, advertisers have been less receptive because of the branding
risks associated with content that is difficult to monitor and control.!
A viable business strategy for UGC advertising will likely develop,
but advertisers—still the primary source for distributor revenue—con-
tinue to be more comfortable with tried and
true, professionally produced content.?

An alternative and less expensive content
source, to which advertisers may be more
receptive, is “classic” content that resides in the
public domain. This content is free of license
fees due to copyright owners and therefore
cheaper to exhibit on new media platforms.

Special care is required, however, because
determining that a particular work is in the public domain can be chal-
lenging. Also, the use of public domain content is not completely free
of risk. The incorporation of marks or other copyrights in a public
domain work as well as rights of privacy and publicity can result in
a minefield of issues to navigate.

Every day more classic programs enter the public domain in the
United States. The threshold issue that must be resolved before using
this content is ascertaining whether a work is truly in the public
domain. As U.S. copyright law has evolved, the determination of
whether a work has fallen into the public domain is not as straight-
forward as practitioners would hope. Currently, the two main deter-
minants are when the work was first published,? and if the publica-
tion was accompanied by proper notice of copyright.* Except for sound
recordings, the chart on page 12 provides a general guide to the pub-
lic domain status of a copyrightable media work.’

The categories in the chart are not mere academic or theoretical
distinctions. For example, the 1922 silent film Robin Hood, which
cost over $1 million to make (a record sum in its day) and starred
Douglas Fairbanks and Enid Bennett, is an example of a pre-1923
movie that is now in the public domain. The Abbott and Costello film
Africa Screams was first released in 1949 but is now in the public
domain due to an apparent failure to renew its copyright. Generally
any work created by the government will be in the public domain.¢

Copyrights in sound recordings are treated differently. The
Copyright Act of 1909 did not originally protect sound recordings,
although Congress rectified this oversight by later legislation. Sound
recordings published before February 15, 1972, receive available
state or common law protections but not federal copyright protec-
tion.” In California, these sound recordings enjoy copyright protec-
tion until February 15, 2047.8 The chart on page 13 provides a gen-
eral guide to the status of sound recordings that were published
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before and after the federal government extended protection.

Clearing rights to perform sound recordings publicly is generally
facilitated through performance rights organizations (PROs) such as
ASCAP, BMI, and SESAC. Obtaining the necessary rights to exhibit
programming that incorporates a sound recording can be accomplished
by paying the appropriate fees to the PRO administering the record-
ing at issue.

If a work or an element of the work is subject to copyright, a license
is generally required for its exploitation. Other additional fees also
may be required, such as a license to any music included in the work

The public domain work may be based on or incorporate other

creative works that may still be protected by copyright.

and still subject to copyright. Tracking down the owners of a copy-
righted work and other rights holders can be a time-consuming
process. A dedicated rights clearance agency that specializes in obtain-
ing appropriate licenses can be an important resource.

In some instances, however, it may not be possible to locate the
author of a copyrighted work, due to the passage of time, poor record
keeping, or changes in ownership. Works whose copyright owners are
difficult to find are known as “orphaned works.” Google’s current
attempt to locate the authors of books it is trying to incorporate into
its Google Book Search provides an illuminating example of the chal-
lenges involved in finding the copyright owners of orphaned works.?

Google announced that it was creating Google Book Search to
enable users to “search through all of the world’s books”1? by scan-
ning and making them available online. In response, some publish-
ers and authors filed a class action lawsuit against Google, claiming
that Google Book Search was a willful infringement of their copyrights.
Although Google argued that its actions were covered by the “fair use”
exception, it nevertheless agreed recently to settle the lawsuit.!! As
with any other class action settlement, Google must provide reason-
able notice of the proposed settlement to members of the class, which
is composed of persons with a U.S. copyright interest in a book or
part thereof that is not in the U.S. public domain.!?

However, many of the books that Google seeks to digitize are out-
of-print orphaned works, and locating their copyright owners is a dif-
ficult undertaking. In attempting to provide notice to these owners,
Google is effectively engaging in what possibly may be the largest effort

David 0. Blood is counsel and Kee-Min Ngiam is an associate in the Los
Angeles office of Latham & Watkins LLP. Blood and Ngiam focus their prac-
tices on media, entertainment, sports, communications, and technology
transactions.



ever to locate the copyright owners of
orphaned works. Google is spending $8 mil-
lion in this effort, mostly by placing adver-
tisements in periodicals in almost every coun-
try on Earth.13

It is doubtful that many potential users
will be willing to spend that much money
tracking down the owner of an orphaned
work. While several proposals have been put
forward to deal with orphaned works, no
legislation has been enacted yet to fully
address the issue.'* Consequently, using an
orphaned work carries the same risk of lia-
bility for copyright infringement as any other
work that is not in the public domain.

Clearing Intellectual Property Rights

Even if a work is clearly in the public domain,
those seeking to use the work should take spe-
cial precautions regarding 1) any subsequent
creative modifications or additional creative
elements that may remain subject to copyright
protection, 2) whether use of the work may
result in federal or state trademark viola-
tions, including unfair competition claims,
and 3) whether the contemplated use of the
work may violate any individual’s rights of
privacy or publicity.

If a public domain work is restored, mod-
ified, augmented, or otherwise edited in any
way, the revised version of the work may be
protected under a new copyright.!> Thus,
for example, while the original versions of
Africa Screams and Robin Hood are in the
public domain, subsequent versions that col-
orize the film, add new music, or clean up the
original images may be subject to copyright
protections.

Also, the public domain work may be
based on or incorporate other creative works
that may still be protected by copyright. For
example, if a public domain film is based on
a copyrighted novel, only the portions of the
film that do not rely on or incorporate the
novel may be used without risk of infringe-
ment. Similarly, if the music accompanying a
program is still copyrighted, playing the music
may infringe the copyright. While a film
soundtrack enjoys the same copyright pro-
tection as the film itself and will enter the pub-
lic domain at the same time as the film, a
musical work or sound recording included in
the soundtrack that enjoys independent copy-
right protection will not enter the public
domain simply because the soundtrack enters
the public domain.1¢

Public Domain Status of a Work, Based on Time of

Publication and Inclusion of Proper Notice

Up to 1923 1923-1963 1964-1977 1978-March 1, March 1, 1989,
1989 to 2009
Public domain, | Published without proper notice2 Published Not in the
regardless of without proper public domain4
proper notice? notice and
omission not
excused by
statute3

Published with
proper notice and
not renewed5

Published with
proper notice and
renewed?

- In the public domain

tection. See 17 U.S.C. §10, 37 C.F.R. §202.2 (2008).

another 20 years in 1998. 17 U.S.C. §302.

617 U.S.C. §304.
71d.

Published with proper notice®

1 Prior to the Copyright Act of 1909, a copyright term lasted for 14 years, with an additional 14-year renewal term.
The 1909 act created an initial 28-year term of copyright, with an additional 28-year renewal term. 17 U.S.C. §24.
2The 1909 act’s penalty for failure to comply with notice requirements was harsh: absolute loss of copyright pro-

3 Until the passage of the Berne Convention Implementation Act of 1988, the same severe penalties for failure to
include proper notice applied. 17 U.S.C. §405 provides certain circumstances under which an omission or failure
to comply with the notice requirements would not forfeit copyright for the work.

4The 1976 act initially provided that works created after January 1, 1978, would be copyrighted for the life of the
author plus 50 years, until the Sonny Bono Copyright Term Extension Act further extended copyright protection by

5 If a work’s copyright was not renewed, it would enter the public domain 28 years after publication. 17 U.S.C. §24.

- Not yet in the public domain
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Stewart v. Abend'” provides an instructive
example of how the distribution of a deriv-
ative work, despite being created under license
from the author of the underlying work, was
found to be infringing. The derivative film at
issue was Alfred Hitchcock’s Rear Window,
which was based on the short story “It Had
to Be Murder” by Cornell Woolrich. Al-
though Hitchcock and James Stewart prop-
erly obtained the movie rights to the story and
a contractual promise from Woolrich to grant
them the rights in the renewal term, Woolrich
passed away before he could renew the copy-
right. The right to renew the copyright to the
story passed to his estate, which renewed
and assigned it to a third party, Sheldon
Abend. Abend sued to enjoin the continued
distribution of Rear Window during the
renewal copyright term.

According to the U.S. Supreme Court,
although the producers of Rear Window had
obtained the movie rights to the story for its
initial registration term, they did not have
equivalent rights to the story during its
renewal term and were therefore infringing on
the rights owned by Abend.!® Although Rear
Window was not in the public domain, that
status would not have significantly altered the
Court’s analysis and final ruling.!® Therefore,
before using any public domain content, a
user must be careful to conduct due diligence
on elements of the film that may still be pro-
tected by copyright.20

Even if copyright issues are not impli-
cated by use of a public domain work, new
concerns may arise if the work in question
incorporates any trademarks, or if the work
itself sufficiently resembles a trademark. In
either case, the potential user must consider
whether its contemplated use “in connection
with the sale, offering for sale, distribution,
or advertising of any goods or services...is
likely to cause confusion, or to cause mistake,
or to deceive”?l—or if the use would dilute
the goodwill created by a trademark owner’s
investment in a famous mark.22 If this is a
possibility, the potential user should consider
seeking the trademark owner’s approval.
Consider, for example, Disney’s earliest films
featuring Mickey Mouse. Even after these
films enter the public domain, the trade-
marked character of Mickey Mouse could still
be protected and might prevent the free use
of films that would otherwise be in the pub-
lic domain.?3

Nonetheless, the U.S. Supreme Court’s
ruling in Dastar Corporation v. Twentieth
Century Fox Film Corporation®* greatly
restricted the trademark claim of “reverse
passing off>—when a person represents some-
one else’s work as his or her own—regarding
works in the public domain, although a claim
of false advertising may still be viable. Dastar
took a set of video programs in the public



domain, based on General Dwight D.
Eisenhower’s book chronicling his European
campaign in World War II, and edited them
slightly, including replacing the original cred-
its and removing references to Eisenhower’s
still-copyrighted book. The owners of the
film rights to the book and the expired copy-
right on the original video programs sued
Dastar for, among other things, reverse pass-
ing off by presenting the video programs as
a Dastar production.’

The Supreme Court held that Dastar’s
actions did not constitute reverse passing off
under federal trademark law because the
video programs were in the public domain
and therefore could be freely exploited by
anyone. To hold otherwise would be to “cre-
ate[] a species of perpetual patent and copy-
right, which Congress may not do.”26¢ The
Court did, however, leave open the possibil-
ity that Dastar might be liable under other
provisions of federal trademark law that pro-
hibit false advertising, such as misrepresent-
ing the nature or qualities of the advertised
work.2” In light of the Dastar holding and the
continued viability of some trademark claims,
those seeking to use a public domain work
should consider the prospect of liability for
trademark infringement or related state unfair
competition claims.

Personal Right to Privacy

Even if all intellectual property rights are
cleared regarding a work in the public
domain, potential users of the work should
examine whether the work implicates per-
sonal rights of privacy and publicity, which
are governed by state law. U.S. courts have
long recognized a personal right to privacy,
and states have increasingly recognized a per-
sonal right of publicity as well.28 The viola-
tion of a person’s right to privacy gives rise
to a common law tort claim, unless the claim
has been preempted by statute. In California,
there are four recognized torts related to the
invasion of privacy: intrusion, public disclo-
sure of private facts, false light, and misap-
propriation.2? Furthermore, the right to pri-
vacy is also guaranteed by the California
Constitution, even against private entities.3?
For the purpose of clearing rights, the most
likely context in which privacy tort claims
might arise would be the unauthorized tap-
ing of a person or portrayals of an individual
that are injurious to that individual’s repu-
tation.

The first category, unauthorized taping,
potentially triggers tort claims for intrusion
of privacy and for public disclosure of private
facts. Intrusion of privacy requires an “intru-
sion into a private place, conversation, or
matter” in which the plaintiff had an objec-
tively reasonable expectation of privacy.
Further, the intrusion must take place “in a

manner highly offensive to a reasonable per-
son.”31 The tort of public disclosure of pri-
vate facts gives an individual a cause of action
for a public disclosure of private facts that a
reasonable person would consider offensive
and objectionable and that does not consti-
tute a matter of legitimate public concern.32

The first case in California to recognize the
public disclosure of private facts as a tort
involved the film adaptation of a true story
that brought the plaintiff’s past to public
attention. In Melvin v. Reid, more commonly
known as the Red Kimono case,33 the defen-
dants produced a film based on the life story
of the plaintiff, Gabrielle Darley. Darley had
been a prostitute who was charged with but
ultimately acquitted of murder. After the
acquittal she left prostitution, married, and
was living, in the words of the court, “an
exemplary, virtuous, honorable and right-
eous life....”3* Without Darley’s permission,
the defendants produced a movie based on her
life story and used her real name. As a result,
Darley’s reputation and standing in her com-
munity plummeted, and she brought suit.
Although California had not previously rec-
ognized a right to privacy, the court nonethe-
less found that publishing the facts of Darley’s
life and using her name were tortious “inva-
sion[s] of her inalienable right...to pursue
and obtain happiness.”35 Since the Red
Kimono case, California’s courts have more
clearly affirmed that the public disclosure of
private facts is a species of the invasion of pri-
vacy tort,3¢ which should be considered inde-
pendent of copyright issues when evaluating
the potential use of a work.

Prior publication may serve as a defense
to a claim for public disclosure of private
facts, on the basis that it has made the facts
a matter of public knowledge.3” This is clearly
the case when the previous publication was
in official court records, as in Gates v.
Discovery Communications, Inc.38 The court
held that “an invasion of privacy claim based
on...[the] defendant’s publication of facts

obtained from public official records of a
criminal proceeding is barred by the First
Amendment to the United States Con-
stitution.”3? Gates left open the possibility,
however, that previous publication in a
medium other than official court records
would not bar a claim for invasion of pri-
vacy.*0 Although Gates clarified the scope of
the prior publication defense, absent a ruling
that prima facie applies beyond public court
records, a prior publication defense may be
limited and should not be relied upon with-
out careful consideration of the specific facts
presented.

The second category of privacy torts, por-
trayal of an individual in a manner injurious
to the person’s reputation, includes false light
and misappropriation torts. The instances in
which these portrayals could arise include
advertising—for example, creating the appear-
ance that an individual is endorsing a prod-
uct—or depictions of real individuals that
are factually false and objectionable. False
light torts are widely considered to be simi-
lar to torts for defamation,*! and misappro-
priation torts are considered similar to vio-
lations of an individual’s right of publicity.*2

The first California case to recognize a
false light tort was Gill v. Curtis Publishing
Company,® in which the plaintiffs sued the
defendant for publishing their photo with a
caption that implied they were “loose, dis-
solute and immoral persons.”#* Courts in
California have subsequently reaffirmed this
tort, which requires a public disclosure that
portrays the plaintiff in a reasonably objec-
tionable false light—for example a false
endorsement® or attributing false statements
to the plaintiff.46

Right of Publicity

In general, the use of another person’s name,
voice, signature, photograph, or likeness for
commercial advantage gives rise to a claim for
damages and potentially injunctive relief under
either common law or statute.4” In contrast to

Public Domain Status of a Sound Recording

Published before Published Published March 1, 1989,
February 15, 1972 between February | between 1978 to 2009

15, 1972, through | through

1977 March 1, 1989
Protected by any available state Without proper | Without proper Not in the
or common law copyright—in notice of notice of public
California, copyright protection copyright copyright domain
lasts until February 15, 2047

With proper With proper

notice notice

- In the public domain - Not yet in the public domain
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a misappropriation tort, in California a claim
under the statutory right of publicity requires
that the use be in direct connection with
advertising or sales.*$ In certain instances, a
statutory right of publicity claim may be pre-
empted by federal copyright law. Preemption
occurs when “the subject of the claim [is]...a
work fixed in a tangible medium of expression
[that]...comes within the subject matter or
scope of copyright protection” and “the right
asserted [is]...equivalent to the exclusive rights”
provided by federal copyright law.#* If a plain-
tiff attempts to circumvent copyright law by
using a right of publicity claim, copyright pre-
emption should be relatively uncontroversial,
as demonstrated by Fleet v. CBS, Inc.’° and
Laws v. Sony Music Entertainment, Inc.5!

In Fleet, the plaintiffs were two actors
who sued the defendant for violating their
right of publicity by reproducing and dis-
tributing a film in which they had acted with-
out compensation. The court found that the
subjects of the claims were the plaintiffs’ dra-
matic performances in the film at issue, and
these performances were copyrighted works
once they were fixed in a tangible medium of
expression.’? Despite the plaintiffs’ framing
their claims as violations of their right to
publicity, “if all they are seeking is to prevent
a party from exhibiting a copyrighted work
they are making a claim ‘equivalent to an
exclusive right within the general scope of
copyright.””53

In Laws, the plaintiff sued the defendant
for sampling a portion of her song “Very
Special” for use in Jennifer Lopez’s hit song
“All T Have.” The court found that the sub-
ject matter of the claim, a musical sound
recording, was a copyrighted work, exclu-
sively controlled by copyright law.5* In Fleet
and Laws, federal copyright preemption pre-
vented the plaintiffs from successfully assert-
ing their right of publicity claims.

But not all claims for violation of a right
of publicity are preempted by copyright law.
For example, in KNB Enterprises v.
Matthews,>S a number of models had assigned
their right of publicity claims to the plaintiff,
the owner of copyrighted erotic photographs
of the models. The defendant subsequently
published the photographs without permis-
sion and the plaintiff sued for violation of the
assigned rights of publicity. The court found
that although the plaintiff was bringing a
separate claim for copyright infringement,
the right of publicity claims were not equiv-
alent to claims of copyright infringement and
therefore were not preempted by federal copy-
right law.5¢

The preemption of right of publicity claims
by federal copyright law is an area of law that
remains “volatile.”” Whether or not a right
of publicity claim will be preempted depends
on the specific facts of the case.’8 Also, it
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has been suggested that once a copyrighted
work enters the public domain, state law
cannot further constrain its free and unfet-
tered use by allowing right of publicity claims
to proceed.>® Even so, right of publicity con-
cerns surrounding works in the public domain
have not disappeared, as illustrated by Prima
v. Darden Restaurants.®0

In Prima, the defendant hired a singer
with a voice similar to the plaintiff’s deceased
husband, singer Louis Prima, to sing his hit
song “Oh Marie,” which was in the public
domain, in an advertisement for the restau-
rant chain Olive Garden. The plaintiff sued
for violation of Prima’s right of publicity,
which was descendible under the applicable
New Jersey state law (similar to California’s
Civil Code Section 3344.1). The defendant
attempted to argue that the right of public-
ity claims were preempted by copyright law,
an argument that the court dismissed by
pointing out that the subject of the right of
publicity claim was not the song itself but the
impersonation of Prima’s voice, which was
not copyrightable. Prima serves as a warning
that the use of a public domain work may not
always be bereft of right of publicity concerns.

In California, under Section 3344.1 the
right of publicity survives a person’s death and
will pass to the person’s heirs. The statute does
provide an exemption for a use occurring in
“a play, book, magazine, newspaper, musical
composition, audiovisual work, radio or tele-
vision program, single and original work of
art, work of political or newsworthy value,
or an advertisement or commercial announce-
ment for any of these works...if it is fictional
or nonfictional entertainment, or a dramatic,
literary, or musical work.”61 However, the sec-
tion makes it clear that this exemption does
not permit a deceased individual’s likeness to
be used for “advertising, selling, or soliciting
purchases” of a good or service.®?

While classic works in the public domain
may be a source of relatively cheap quality
content for new media distribution and may
be more palatable to advertisers, clearing
rights to use the content involves more than
simply verifying its status in the public domain.
Users must ensure that their contemplated
exploitation does not give rise to other copy-
right claims or claims outside of the context
of copyright, including trademark, right of pri-
vacy, or right of publicity. [ |

1 Cf. Coca-Cola Co. v. Gemini Rising, Inc., 346 F.
Supp. 118 (E.D. N.Y. 1972) (finding trademark
infringement when defendant adapted Coca-Cola trade-
mark and advertising slogan “Enjoy Coca-Cola” and
substituted “ine” for “-Cola”).

2 See, e.g., Hulu Who?, THE ECONOMIST, Feb. 5, 2009
(“[Flor the moment it appears that YouTube proved
that people would watch videos online—whereas Hulu
is proving that advertisers will foot the bill.”).

3 “Publication” is an important term in copyright law,

particularly for works published prior to 1978. For
additional discussion on this issue, see, e.g., MARSHALL
LEAFER, UNDERSTANDING COPYRIGHT LAW §4.03 (2005).
4 All works created after passage of the Copyright Act
of 1976 enjoy protection from the moment of cre-
ation, not publication, and failure to include adequate
notice no longer places a work into the public domain.
5 This does not include mask works, hull designs, or
unpublished works, nor does it apply to works first pub-
lished outside the United States.

617 U.S.C. §105.

717 U.S.C. §301(c).

8 Crv. Copk §980.

9 See Noam Cohen, A Google Search of a Distinctly
Retro Kind, N.Y. TIMES, Mar. 4, 2009, available at
http://www.nytimes.com/2009/03/04/books/04google
html (last visited Mar. 5, 2009). See also Jake Mooney,
A Look Back at Canarsie, Clouded by Copyright
Woes, N.Y. TIMES, June 29, 2008, available at
http://www.nytimes.com/2008/06/29/nyregion/thecity
/29hist.html (last visited Mar. 5, 2009).

10 Google, About Google Book Search, http:/
/books.google.com/googlebooks/history.html (last vis-
ited Mar. 6, 2009).

11 For the full terms of the settlement, see http:/
/www.googlebooksettlement.com/r/home (last visited
Mar. 6, 2009).

12]d.

13 See Cohen, supra note 9.

14 See, e.g., U.S. Copyright Office, Orphan Works, at
http://www.copyright.gov/orphan/ (last visited Feb.
23,2009).

15 To qualify for independent protection as a derivative
work, the new version must “represent an original
work of authorship.” 17 U.S.C. §101. The Copyright
Office has held that “colorizing” a black-and-white
work may be sufficient to qualify for copyright pro-
tection. 37 C.E.R. §202 (2008).

1617 U.S.C. §101. See 1 MELVILLE B. NIMMER &
DAvID NIMMER, NIMMER ON COPYRIGHT §2.09(E)
(2008); see also Maljack Prods., Inc. v. Goodtimes
Home Video Corp., 81 F. 3d 881, 886 (9th Cir. 1996)
(finding that when music in a film was copyrighted sep-
arately from the film, the producer’s “use of the music
in the motion picture did not give [the producer] any
right to the music copyrights”); Stewart v. Abend, 495
U.S. 207, 223 (1990).

17 Stewart, 495 U.S. 207.

181d. at 235-36.

19 See, e.g., Russell v. Price, 612 F. 2d 1123 (9th Cir.
1979) (When a film based on a still-copyrighted play
enters into the public domain, only those elements of
the film that are not based upon the underlying play can
be exploited.).

20 See id.

2115 U.S.C. §1114(1)(a). For common law marks, see
15 U.S.C. §1125(a)(1)(A).

215 U.S.C. §1125(c)(1).

23 See 1 MELVILLE B. NIMMER & DAVID NIMMER,
NIMMER ON COPYRIGHT §2.12 (2008).

24 Dastar Corp. v. Twentieth Century Fox Film Corp.,
539 U.S. 23 (2003).

25 The owners of the copyright in Eisenhower’s book
also sued Dastar for infringement of their copyright in
the book, a claim on which they ultimately prevailed.
See Twentieth Century Fox Film Corp. v. Entertainment
Distrib., 429 F. 3d 869 (9th Cir. 2005).

26 Dastar, 539 U.S. 23.

2715 U.S.C. §1125(a)(1)(B).

28 According to a 2006-2007 50-state survey, 135 states
statutorily recognize an individual right of publicity.
MEDIA LAW RESOURCE CENTER, INC., MEDIA PRIVACY
AND RELATED LAw 2006-2007 1648-51 (2006).

29 WiLL GLENNON, CALIFORNIA TORTS §46.01(2)(b)
(2008).

30Hill v. National Collegiate Athletic Ass’n, 7 Cal. 4th
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1(1994).
31 See Shulman v. Group W Prods., Inc., 18 Cal. 4th
200 (1998).
321d.
33 Melvin v. Reid, 112 Cal. App. 285 (1931); see also
MEDIA LAW RESOURCE CENTER, INC., supra note 28, at
353.
34 Melvin, 112 Cal. App. at 286.
351d. at 292.
36 See, e.g., Coverstone v. Davies, 38 Cal. 2d 315
(1952).
37 See, e.g., Sipple v. Chronicle Publ’g Co., 154 Cal.
App. 3d 1040, 1047 (1984) (finding no tort when the
plaintiff’s homosexuality was already public knowledge
via various means, including publication in different
periodicals).
38 Gates v. Discovery Commc’ns, Inc., 34 Cal. 4th 679
(2004).
391d. at 696.
40[d. at n.7 (distinguishing a case based, in part, on the
fact that the alleged defamation was published in a
book, not official court records).
41 Briscoe v. Reader’s Digest Ass’n, Inc., 4 Cal. 3d
529, 543 (1971).
42 See Guglielmi v. Spelling-Goldberg Prods., 25 Cal.
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