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“Any claims 
brought by a 
regulatory agency 
after it takes 
possession of an 
insolvent lending 
institution raise 
the possibility of 
personal liability 
on behalf of 
directors and 
officers otherwise 
covered by an 
insurance policy.”

D&O Liability Policies – Regulatory Exclusion

Introduction

The collapse of the US credit markets, 
coupled with the likely increase in the 
insolvency rate of banking institutions, 
raises a variety of issues, including the 
strong possibility of litigation. Most 
lending institutions purchase insurance 
policies that provide coverage for 
their directors and officers. However, 
these policies often contain exclusions 
that may preclude coverage of which 
companies, directors and officers of 
lending institutions, in particular, need 
to be aware. These exclusions include 
a clause commonly known as the 
“regulatory exclusion.” In short, any 
claims brought by a regulatory agency 
after it takes possession of an insolvent 
lending institution raise the possibility of 
personal liability on behalf of directors 
and officers otherwise covered by an 
insurance policy. 

Does the Policy Cover Claims 
Brought by a Regulatory 
Agency?

Directors & Officers Liability Insurance 
(D&O) policies typically include 
protection for claims against individuals 
for mismanagement of a business. 
However, when the business in question 
is a bank, government agencies are 
often the party bringing the lawsuit 
against individual directors and 

officers, thus triggering a regulatory 
exclusion clause. Unique to the banking 
industry, the Federal Deposit Insurance 
Corporation (hereinafter FDIC) may, 
under certain circumstances, be 
appointed conservator or receiver of 
a failing or struggling federal or state 
depository institution.1

As of 1995, 50 to 75 percent of D&O 
liability insurance policies sold to 
banks included regulatory exclusion 
clauses.2 The regulatory exclusion may 
exclude coverage for claims specifically 
“brought by or on behalf of the [FDIC], 
the Federal Savings and Loan Insurance 
Corporation…” or generally brought by 
any governmental, quasi-governmental 
or self-regulatory entity.3

Past Attempts at Dismissal 
and Future Implications

Initially, government agencies, as well 
as directors and officers, who were 
equally affected by the preclusion of 
insurance coverage under this exclusion, 
fought regulatory exclusion clauses 
using a mainly public policy argument; 
regulatory exclusions impair the ability 
of the government to seek redress in 
situations of a failed bank.4 However, 
the majority of courts held that parties’ 
freedom to contract overrode the 
government agency’s right to bring a 
claim against an insured individual.5 
In American Casualty Co. v. Sentry 
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Federal Savings Bank, for example, the 
court found clear Congressional intent 
regarding the favorable existence of 
contracting for regulatory exclusions.6 
One court noted that it would not have 
been against public policy for banks to 
choose to purchase no D&O coverage 
at all and, therefore, excluding optional 
coverage in certain situations would 
clearly not fall against public policy.7

Depending on how the regulatory clause 
is worded, the insured might be able to 
argue that it is ambiguous. However, 
the bulk of courts have read regulatory 
clauses broadly—to encompass a variety 
of regulatory agencies, and literally, 
to include all cases—both direct and 
indirect lawsuits.8 Often insurance 
policies use language such as “based 
upon or attributable to,” which the 
courts agree is “awkward when used 
in conjunction with the language ‘any 
action or proceeding brought by or 
on behalf of the [FDIC].’”9 In these 
instances, courts have found that, 
reading the policy as a whole, the intent 
of the insured was to exclude coverage 
for losses resulting from actions brought 
by or on behalf of government agencies, 
including the FDIC.10 For example, in 
American Casualty Co. v. Baker, the 
court disagreed with the Resolution 
Trust Corporation’s (RTC) assertion 
that the agency existed in the sole 
capacity as liquidator and not in its 
governmental capacity.11 In similar vein, 
in FDIC v. Zaborac, the court rejected 
the argument that the FDIC did not 
“bring” the action, but was merely 
“maintaining” the action on behalf of a 
third party.12

Conclusion

The foregoing exclusion is only one of 
the issues that may arise when a claim 
is brought by a regulatory agency. Any 
claims such as these should be discussed 
with your in-house counsel, risk 
manager or outside insurance coverage 
counsel, to ensure that all of your 
possible rights are protected. Moreover, 

your insurance broker may be able 
convince your company’s D&O carrier 
to delete or modify any exclusion in 
your policy that bars coverage for claims 
brought by a governmental entity.
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1340, 1348 (C..D. Cal. 1991).

12	773 F. Supp. at 141.



�	 Number 725 | July 21, 2008

Latham & Watkins | Client Alert 

Barcelona
José Luis Blanco
+34.93.545.5000 

Brussels
Howard Rosenblatt
+32.2.788.60.00

Chicago
Janet Malloy Link
Kenneth G. Schuler
+1.312.876.7700

Dubai
Rindala Beydoun
+971.4.704.6300

Frankfurt
Bern-Wilhelm Schmitz
+49.69.60.62.60.00

Hamburg
Ulrich Börger
+49.40.41.40.30

Hong Kong
Joseph A. Bevash
+852.2522.7886

London
John A. Hull
David L. Mulliken
+44.20.7710.1000

Los Angeles
Mark A. Flagel
Robert W. Perrin
Daniel S. Schecter
+1.213.485.1234

Madrid
José Luis Blanco
+34.91.791.5000 

Milan
Fabio Coppola
+39.02.3046.2000 

Moscow
Mark M. Banovich
+7.495.785.1234

Munich
Jörg Kirchner
+49.89.20.80.3.8000

New Jersey
Alan E. Kraus
+1.973.639.1234

New York
James E. Brandt
Blair Connelly
+1.212.906.1200

Northern Virginia
Eric L. Bernthal
+1.703.456.1000

Orange County
Jon D. Anderson
+1.714.540.1235

Paris
Christophe Clarenc
Patrick Dunaud
+33.1.40.62.20.00

Rome
Fabio Coppola
+39.02.3046.2000

San Diego
Michael J. Weaver
+1.619.236.1234

San Francisco
Robert E. Sims
Stephen Stublarec
Peter A. Wald
+1.415.391.0600

Shanghai
Rowland Cheng
+86.21.6101.6000

Silicon Valley
Patrick E. Gibbs
+1.650.328.4600

Singapore
Mark A. Nelson
+65.6536.1161

Tokyo
Hisao Hirose
+81.3.6212.7800

Washington, D.C.
Kip C. Johnson
Abid R. Qureshi
+1.202.637.2200

Client Alert is published by Latham & Watkins as a news reporting service to clients 
and other friends. The information contained in this publication should not be construed 
as legal advice. Should further analysis or explanation of the subject matter be required, 
please contact the attorneys listed below or the attorney whom you normally consult. 
A complete list of our Client Alerts can be found on our Web site at www.lw.com.

If you wish to update your contact details or customize the information you receive from 
Latham & Watkins, please visit www.lw.com/LathamMail.aspx to subscribe to our global 
client mailings program. 

Office locations:

Barcelona
Brussels
Chicago
Dubai
Frankfurt
Hamburg
Hong Kong
London
Los Angeles
Madrid
Milan
Moscow
Munich
New Jersey
New York
Northern Virginia
Orange County
Paris
Rome
San Diego
San Francisco
Shanghai
Silicon Valley
Singapore
Tokyo
Washington, D.C.

If you have any questions 
about this Client Alert, 
please contact one of the 
authors listed below:

Peter K. Rosen 
Los Angeles

Melissa Gonzalez-Padron 
New York

Or any of the following 
attorneys listed to the right.


