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Monetizing New Media In The Converging Marketplace

Friday, Feb 29, 2008 --- Perhaps the single most important issue impacting
the media and entertainment industry today is the phenomenon of media
convergence, specifically the creation and merging of new platforms,
technologies and devices used by the public to access, view and share
content.

“New media” includes the implementation and use of new and interactive
distribution channels such as video-on-demand, Internet protocol television
(IPTV), Internet streaming and downloading, wireless and smart phone
distribution, and other on-demand and online distribution methods.

The advent of new media has significantly impacted the music industry,[1]
and is the core issue of dispute in the recent strike by the Writers Guild of
America in Hollywood.[2]

Many industry observers expect that new media will eventually replace
traditional broadcast television and DVD/video distribution methods as the
primary means for in-home media distribution.[3]

Technological forces are accelerating media convergence. However, many
argue against the idea that convergence “can be understood primarily as a
technological process.”[4]

Instead, convergence “represents a shift in cultural logic, whereby
consumers are encouraged to seek out new information and make
connections between dispersed media content.”[5]

Today’s media consumers are no longer a captive, mass media audience;
but, rather, are unique and demanding, accustomed to optimizing their
productive, leisure and social time with customized media content that is
dynamic, interactive and participatory.[6]

Content creators and content distributors alike are attempting to anticipate
the changes that will predominate over the next several years, as
consumption patterns shift and distribution platforms evolve.

In particular, content creators and distributors are increasingly facing the
challenging task of determining how best to monetize content in a new media
world for which the economic models and consumer habits are constantly
evolving.

To remain viable and profitable in today’s new media landscape, both
content creators and distributors must consider and even experiment with
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new economic models for how best to price, package and monetize content.

General Challenges For Content Creators And Distributors

While new media offers a plethora of opportunities and technologies for
media producers and purveyors alike, it has also created challenges for
industry participants to remain both relevant and profitable.

Content providers must not only create content that attracts consumers, but
must also be willing to have their content distributed in ways that serve the
convergence-driven desires of these consumers. At the same time, content
distributors must accommodate consumers’ new media consumption needs
with appropriate distribution and business models.[7]

Distribution Rights

With regard to the licensing of distribution rights, the foundational issue is
defining what is being licensed. With the prevalence of media convergence,
those definitions are becoming increasingly unclear.[8] As media analysts
have recently noted, “[w]e have to redefine what a ‘network’ is.”[9]

Distributors desire to capture all forms of distribution to ensure that the
license will permit growth across technology platforms. Content providers,
however, generally object to such an open-ended grant of rights, particularly
because of concerns that current fee structures may not sufficiently
compensate for future developed technologies.

Advertising

Another challenge faced by both content creators and distributors is how to
incorporate new (or revised) advertising revenue formulas in an increasingly
on-demand delivery environment.

The advent of digital video recorders—which allow the viewing audience to
watch previously recorded programming and then skip through
commercials—coupled with the swift expansion of convergence-driven home
entertainment options for viewers, challenge the traditional business model of
the last half-century, which is significantly based on advertising revenues.[10]

In response, advertisers have employed a variety of tactics to ensure their
brands reach the viewing audience, including product placements, bugs,
crawls, sponsorships and interactive “tags.”[11]

The use of such imbedded advertising techniques has created ongoing
tension between entities creating the content itself and the producers and
studios negotiating with advertisers.

Digital Rights Management

An additional challenge in today’s increasingly digital media environment is
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how to address content protection, security and anti-piracy issues—all of
which fall under the general purview of Digital Rights Management (DRM).

Many third-party content providers require distributors to commit to specific
obligations with regard to DRM implementation and operation. In addition,
content creators often attempt to “deputize” distributors to act as watchdogs
for content pirates and require encryption of digital signals or other secure
transport of the signal.[12]

New technologies are constantly emerging, which impact negotiations
involving DRM obligations, including new forms of encryption, digital
watermarking, fingerprinting and the insertion of metadata.[13]

Certain media industry participants, however, are experiencing a consumer
backlash against the surfeit of DRM restrictions on the use of digital content,
prompting them to reduce the levels of such restrictions.[14]

The Biggest Challenge

Perhaps the most urgent and impacting problem that industry participants are
grappling with is how best to price, package and monetize content in this
media converging world.

Players in all facets of the media and entertainment industries must find new
strategies to monetize content in ways that not only accommodate, but also
embrace and exploit, the contours of the new media landscape.

Convergence requires rethinking traditional economic models for the
distribution of content. Traditionally, agreements between content distributors
and content creators followed a license-fee-based model, with payments
calculated on a flat fee, per-subscriber, per-viewing or other similar basis.

Under this model, defining “subscribers” for purposes of calculating fees is
key—but is becoming particularly complicated with respect to converging
networks. In addition, value needs to be carefully considered in connection
with the grant of rights and the scope of the license.

For example, if a content provider is hosting the content, then a key issue will
be how to track views that are attributable to a particular distributor—either
by viewer IP address, referring page, market/promotional code or some other
technique.

Further complicating traditional fee-based agreements is the question of how
best to price and package new media content. Distributors and providers
must decide whether to implement simple, consistent pricing, versus using
different price points and bundled content driven by consumer demand.[15]

While the industry is grappling and even experimenting with divergent
economic models, content producers and distributors are often finding it
difficult to close deals that provide certainty as to the parties’ agreement,
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while at the same time providing flexibility to experiment and evolve with the
industry and consumer demand.

A Proposed Solution: Revenue Share Economic Models

Distributors and content providers are increasingly exploring
revenue-sharing, joint-venture-type relationships, where both parties are
incentivized to work together to find the best methods to monetize and
distribute content.

These relationships may take a number of forms, but the common intent is a
commercial collaboration in which both distributor and provider pool,
exchange or integrate certain of their resources, while at the same time
remaining independent.

Two basic “joint venture” models include: (1) contractual revenue-share
arrangements, and (2) new, jointly-owned entities. Regardless of the form of
the joint arrangement, a common goal is not only to mitigate, but effectively
embrace, the challenges faced by converging networks and new media.

Next Steps

In such case, there are several issues to consider surrounding the
implementation and operation of such media content joint venture
arrangements, including the following:

Scope/Purpose of the Joint Venture. Distributors and content providers must
carefully consider what activities the joint venture expressly intends to do (or
may be required to refrain from doing), as well as existing and potential
future conflicts with each party’s respective non-joint-venture businesses and
activities.

Form of Joint Venture. Joint ventures may take a number of forms, ranging
from basic contractual relationships that include revenue sharing economic
models to jointly owned entities (e.g., corporations, partnerships, and limited
liability companies).

A number of considerations, including management/operation, control (and
deadlock resolution) taxes, regulatory concerns, financing, intellectual
property ownership, third-party consents and exit strategies, must be
considered.

Defining “Revenue.” In any venture pursuant to which revenue is to be
shared among the parties (whether pursuant to a contractual relationship or
through a separate joint venture entity), the parties must determine how to
define the revenue and how it is to be shared.

A threshold question is whether the shared revenue be defined in media
transactions in terms of “gross” or “net” revenue within the contract—a task
complicated by the fact that there is no general understanding as to how
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these terms should be defined.

Possible exclusions from revenue include direct costs of hosting or
distributing content, bad debt expenses and taxes. In addition, revenue may
be limited to earnings based on only certain business lines (e.g., specified
content distribution methods that fit within the scope of the joint venture).

Intellectual Property and Technology. The parties must consider whether
their core technologies or other intellectual property must be transferred,
contributed or licensed to the joint venture, and the terms of such license or
contribution.

In addition, the parties must determine what happens to intellectual property
and improvements created by, or for the benefit of, the joint venture upon
termination of the joint venture or the exit of one co-venturer.

Corporate Opportunities/Exclusivity. Distributors and providers must decide
whether each will be required to offer the joint venture certain business
opportunities on an exchange or non-exchange basis, if at all, within the
scope of the joint venture’s business.

Similarly, the parties must consider, if the joint venture rejects a particular
business opportunity, whether the co-venturers may individually accept such
opportunity under certain circumstances. Further, the parties must carefully
consider whether they should be restrained from individually pursuing certain
business activities that have been delegated to the joint venture.

Exit and Termination. The governing agreement for the arrangement should
identify whether a specified term is contemplated; and, if not, under what
circumstances the joint venture might otherwise conclude (e.g., liquidation of,
exit from or termination of the joint venture by one of the parties).

The parties should decide at the outset how the assets of the joint venture
will be distributed between or among the parties upon termination of the
venture or exit of any party from the venture. In addition, parties should
consider exit strategies in the unexpected event that the joint venture simply
does meet expectations.

Conclusion

While the developments and considerations outlined in this guest column
represent only some of the issues to be considered by both content creators
and content distributors in a world of evolving and converging media, it is
clear that the business and art of producing and distributing content are
undergoing a revolution that will require all players to adapt to changing
consumer demands and technological advances.

Entrance into some appropriate form of “joint venture” or revenue-sharing
arrangement is an emerging and often very viable solution to provide both
certainty and flexibility to contracting partners in the current new media
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marketplace.

In any event, all players in the media and entertainment industry must
continue to explore evolving revenue models to set price, package and
monetize content in order to keep pace in today’s media convergence world.

--By Richard L. Wirthlin, David O. Blood and Maria de Cesare, Latham &
Watkins LLP

Richard Wirthlin is a partner, David Blood is counsel and Maria de Casare is
an associate with Latham in the Los Angeles office.

[1] See, e.g., Peter Feuillherade, Online Piracy ‘Devastates’ Music, BBC
NEWS, Mar. 4, 2004, news.bbc.co.uk/1/hi/technology/3532891.stm.

[2] See, e.g., Todd Leopold, Changing Media Landscape Takes Center
Stage in Strike, CNN.COM, Nov. 8 2007,
www.cnn.com/2007/SHOWBIZ/TV/11/08/strike.impact/index.html.

[3] See Clem Chambers, New Media Revolution Winners and Losers,
FORBES.COM, Apr. 5, 2007,
www.broadcastingcable.com/article/CA6510934.html?q=future+of+tv+distribution;
Allison Romano, The Digital Deluge, BROADCASTING & CABLE, Dec. 10,
2007,
www.broadcastingcable.com/article/CA6510934.html?q=future+of+tv+distribution;
Paul Sweeting, CES: Studios See Big Swell Ahead for Online Distribution,
VIDEO BUS. ONLINE, Jan. 7, 2008,
www.videobusiness.com/article/CA6517889.html?q=online+distribution.

[4] HENRY JENKINS, CONVERGENCE CULTURE 4 (2006).

[5] Id.

[6] See PRICEWATERHOUSECOOPERS, THE RISE OF LIFESTYLE
MEDIA 16–20 (2006).

[7] David P. White, High Stakes: Negotiators for the Guilds and Studios Are
Locked in a Showdown over the Allocation of New Media Revenues, L.A.
LAW., May 2007, at 22.

[8] At a recent symposium on “Emerging Trends in New Media” given by the
Los Angeles County Bar Association, panelists noted that there is no
standard definition for—or even a common understanding of—what “TV” is.
For example, how is one to deal with the concept of IPTV rights in a license
agreement; that is, are we dealing a television right or an Internet right? The
answer may be that the right is simply what the parties involved want it to be
and what they can agree on.

[9] Allison Enright, The Urge to Merge, MKTG. NEWS, Mar. 15, 2006, at 10.

____________________________________________________________________________________________

_____________________________________________________________________________________________

All Content Copyright 2007, Portfolio Media, Inc. 6



[10] See id.

[11] In October 2007, NBC announced a multiyear deal with TiVo that will
allow NBC to sell interactive ads for TiVo’s DVRs. As part of the agreement,
NBC’s television networks and stations will be able to sell TiVo interactive
tags in conjunction with existing commercial spots which will allow viewers to
click on an icon when watching a commercial to obtain more information
about that advertiser. Stephanie Kang, NBC to Use TiVo’s TV Viewership
Data, WALL STREET J., Nov. 27, 2007, at B8.

[12] See Press Release, Internet and Media Industry Leaders Unveil
Principles to Foster Online Innovation While Protecting Copyrights (Oct. 18,
2007), available at www.ugcprinciples.com/press_release.html.

[13] Bill Rosenblatt, 2007 Year in Review, Part 4, DRM WATCH, Jan. 10,
2008, www.drmwatch.com/standards/article.php/3720886.

[14] See, e.g., Steve Jobs, Thoughts on Music, APPLE.COM, Feb. 6, 2007,
www.apple.com/hotnews/thoughtsonmusic/.

[15] This very issue, in fact, was one of the key factors in NBC’s recent
decision to pull its programming from Apple’s iTunes service. Jeff Zucker,
President and CEO of NBC, summarized the concerns of many content
creators over this issue when, commenting on NBC’s recent decision to
remove its programming from the iTunes service, he explained that “Apple
sold millions of dollars worth of hardware off the back of our content, and
made a lot of money. They did not want to share in what they were making
off the hardware or allow us to adjust pricing.” Michael Learmonth, Zucker
Says Apple Deal Rotten, VARIETY, Oct. 29, 2007.

____________________________________________________________________________________________

_____________________________________________________________________________________________

All Content Copyright 2007, Portfolio Media, Inc. 7


