
On April 18th the Internal Revenue
Service (IRS) issued final regulations
addressing the circumstances in which
taxpayers must recognize gain on
distributions of stock and securities in
an otherwise tax-free spin-off, where
the spin-off is part of a plan that
includes an acquisition. These long-
awaited regulations replace the
temporary regulations issued in April
2002 and implement the so-called 
“anti-Morris Trust” legislation enacted
by Congress in 1997.

Pursuant to that legislation, a
corporation (Distributing) that
distributes stock or securities of a
controlled subsidiary (Controlled) in
what would otherwise have been a tax-
free spin-off must recognize gain if the
distribution is part of a plan in which
one or more persons acquire a 50
percent or greater interest in either
Distributing or Controlled. The statute
provided that a plan was presumed to
exist if the acquisition occurred within
two years of the spin-off.

The temporary regulations issued in
2002 provided a non-exclusive list of
factors relevant to determining whether
a distribution and an acquisition were
part of a plan. Those regulations also set
forth seven safe harbor situations, the
satisfaction of any one of which
guaranteed that a distribution and an
acquisition would not be treated as part
of a plan.

The final regulations clarify and, in
some cases, modify certain portions of
the temporary regulations. Some of the
more significant changes are discussed
below.

The final regulations retain the safe
harbors contained in the 2002
temporary regulations, with some
modifications. Significantly, Safe Harbor
IV of the 2002 temporary regulations
has been expanded. That safe harbor
previously provided that a distribution
that occurs more than two years 
after an acquisition is not treated as part
of a plan if there was no agreement,
understanding, arrangement or
substantial negotiations concerning the
distribution at the time of the
acquisition or within six months
thereafter. The final regulations provide
a more relaxed approach, but only for
certain types of acquisitions. Under the
new safe harbor, if the pre-distribution
acquisition does not involve a public
offering, the acquisition and the
distribution will not be treated as part of
a plan if the acquisition occurs before
the first “disclosure event” regarding
the distribution (in general, any
communication made to the acquirer or
any other person by an officer, director,
controlling shareholder, or employee of
Distributing or Controlled, or an outside
advisor, regarding the possibility of the
distribution). This safe harbor is not
available to acquisitions by controlling
shareholders or 10-percent
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shareholders, or acquisitions of 20
percent (or more) of the stock of the
acquired corporation (on the theory that,
in such cases, the person making the
acquisition could participate in the
decision to cause the subsequent
distribution).

The new regulations also add a safe
harbor for pro rata distributions that
occur after an acquisition, where the
acquisition does not involve a public
offering. Under this safe harbor (Safe
Harbor V of the new regulations), such
an acquisition is not treated as part of a
plan that includes the distribution if it
occurs after the date of a public
announcement regarding the
distribution and there were no
discussions by Distributing or Controlled
with the acquirer regarding a
distribution on or before the date of the
first public announcement regarding the
distribution. Similar to Safe Harbor IV,
this safe harbor is not available to
acquisitions by controlling or 10-percent
shareholders of Distributing, or
acquisitions of 20 percent (or more) of
the stock of the acquired corporation.

The final regulations also add a new
safe harbor (Safe Harbor VI) for
acquisitions involving a public offering,
where the acquisition occurs before the
distribution. Such an acquisition will not
be treated as part of a plan that includes
the distribution if the acquisition occurs
before the first disclosure event
regarding the distribution (in the case of
an acquisition of stock not listed on an
established market) or before the date of
the first public announcement regarding
the distribution (where the stock is

listed on an established market). This
safe harbor is based on the IRS’s view
that a public offering and a distribution
are likely not part of a plan where the
acquirers in the offering are unaware
that the distribution will occur.

In addition to changing the safe harbors,
the new regulations make certain
clarifying changes to the non-exhaustive
list of “plan factors” and “non-plan
factors” set forth in the 2002 temporary
regulations. For example, under the
2002 temporary regulations, if an
acquisition (not involving a public
offering) occurred before a distribution,
the fact that there were no discussions
by Distributing or Controlled with the
acquirer about the distribution during
the two years prior to the acquisition
was considered a factor tending to show
the absence of a plan. This provision did
not apply, however, if the acquisition
occurred after the date of the public
announcement of the planned
distribution. In drafting the final
regulations the IRS recognized that such
a public announcement, if made prior to
discussion of the acquisition, suggests
that the distribution would have been
made even in the absence of the
acquisition. Thus, the final regulations
provide that if an acquisition (not
involving a public offering) occurs
before a distribution, the fact that there
were no discussions by Distributing or
Controlled with the acquirer about the
distribution during the two-year period
ending on the date of the earlier of the
date of the acquisition or the date of the
first public announcement regarding the
distribution tends to show the absence
of a plan. 

2 Number 453 | April 27, 2005

Latham & Watkins | Client Alert 



3 Number 453 | April 27, 2005

Latham & Watkins | Client Alert 



4 Number 453 | April 27, 2005

Latham & Watkins | Client Alert 

Office locations:

Boston
Brussels
Chicago
Frankfurt
Hamburg
Hong Kong
London
Los Angeles
Milan
Moscow
New Jersey
New York
Northern Virginia
Orange County
Paris
San Diego
San Francisco
Shanghai
Silicon Valley
Singapore
Tokyo
Washington, D.C.

Boston
David A. Gordon
+1-617-663-5700

Brussels
Andreas Weitbrecht
+32 (0)2 788 60 00

Chicago
Stephen S. Bowen
+1-312-876-7700

Frankfurt
Jörg Soehring
+49-69-60 62 60 00

Hamburg
Götz Wiese
+49-40-41 40 30

Hong Kong
Mitchell D. Stocks
+852-2522-7886

London
Oonagh Whitty
+44-20-7710-1000

Los Angeles
Laurence J. Stein
+1-213-485-1234

Milan
Michael S. Immordino
+39 02-85454-11

Moscow
Anya Goldin
+7-501-785-1234

New Jersey
David J. McLean
+1-973-639-1234

New York
David S. Raab
+1-212-906-1200

Northern Virginia
Eric L. Bernthal
+1-703-456-1000

Orange County
David W. Barby
+1-714-540-1235

Paris
Christian Nouel
+33 (0)1 40 62 20 00

San Diego
David C. Boatwright
+1-619-236-1234

San Francisco
Gregory P. Lindstrom
+1-415-391-0600

Shanghai
Rowland Cheng
+86 21 6101-6000

Silicon Valley
Joseph M. Yaffe
+1-650-328-4600

Singapore
Mark A. Nelson
+65-6536-1161

Tokyo
David L. Shapiro
+81-3-6212-7800

Washington, D.C.
Gerald A. Kafka
Julian Y. Kim
+1-202-637-2200

Client Alert is published by Latham & Watkins as a news reporting service to clients
and other friends. The information contained in this publication should not be construed
as legal advice. Should further analysis or explanation of the subject matter be required,
please contact the attorneys listed below or the attorney whom you normally consult.
A complete list of our Client Alerts can be found on our Web site at www.lw.com.

If you wish to update your contact details or customize the information you receive from
Latham & Watkins, please visit www.lw.com/resource/globalcontacts to subscribe to our
global client mailings program. 

If you have any questions about this Client Alert, please contact David S. Raab in our
New York office or any of the following attorneys.


