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Introduction

“BLM estimates
that the
anticipated
benefits of the
Proposed Rule
range from
US$12 million to
US$50 million
per year and
the estimated
costs range from
US$37 million to
US$44 million
per year.”

On May 11, 2012, the Bureau of Land Management (BLM) issued a Proposed
Rule1 that would require the public disclosure of chemicals used in hydraulic
fracturing operations, set requirements for well-bore integrity and establish
flowback water standards for for all hydraulic fracturing operations on federal
public lands and American Indian lands held in trust by the United States (Tribal
lands). If adopted as proposed, BLM’s rule would impact fracturing operations on
700 million subsurface acres of public land and 56 million acres of Tribal lands.2
According to BLM estimates, approximately 90 percent of the 3,400 wells drilled
annually on public and Tribal lands are hydraulically fractured.3 BLM has opened
a 60-day comment period on the Proposed Rule (comments are due on or before
July 10, 2012). However, for comments concerning the Proposed Rule’s information
collection requirements, BLM recommends that comments be submitted by June
11, 2012 to ensure that the Office of Management and Budget (OMB) may consider
them before rendering its decision on the Proposed Rule.4

Contents of the Rule
The Proposed Rule would expand the scope of BLM’s current regulation of oil
and gas production on public and Tribal lands to address issues associated with
hydraulic fracturing operations. The Obama Administration has recently issued
a suite of new and proposed rules5 (and related guidance6) directed at hydraulic
fracturing operations, of which the Proposed Rule is a part. The existing BLM rules
regulating natural gas production on public and Tribal lands were established in
1982 and last revised in 1988, many years before hydraulic fracturing technology
was in wide use.
The Proposed Rule would revise existing federal oil and natural gas regulations7
to reflect current industry practices and techniques, such as hydraulic fracturing,
and would add new sections8 requiring the disclosure of chemicals used in well
stimulation operations and mandate mechanical integrity tests prior to stimulation

Latham & Watkins operates worldwide as a limited liability partnership organized under the laws of the State of Delaware (USA) with affiliated
limited liability partnerships conducting the practice in the United Kingdom, France, Italy and Singapore and as affiliated partnerships
conducting the practice in Hong Kong and Japan. Latham & Watkins practices in Saudi Arabia in association with the Law Office of
Mohammed A. Al-Sheikh. In Qatar, Latham & Watkins LLP is licensed by the Qatar Financial Centre Authority. Under New York’s Code of
Professional Responsibility, portions of this communication contain attorney advertising. Prior results do not guarantee a similar outcome.
Results depend upon a variety of factors unique to each representation. Please direct all inquiries regarding our conduct under New York’s
Disciplinary Rules to Latham & Watkins LLP, 885 Third Avenue, New York, NY 10022-4834, Phone: +1.212.906.1200. © Copyright 2012
Latham & Watkins. All Rights Reserved.

Latham & Watkins | Client Alert

activities. Crucially, the Proposed Rule would not impose substantive restrictions
on hydraulic fracturing operations (e.g., banning the use of certain chemicals).
Rather, the Proposed Rule would adopt procedural requirements that generally
reflect requirements currently in place at the state level. The Proposed Rule also
attempts to integrate disclosure with state regulators through a central chemical
disclosure registry, FracFocus.org. The Proposed Rule would update the language
in BLM’s existing regulations to improve readability and clarity and reflect industry
practices that were not widespread when the current regulations were promulgated.
Specifically, the Proposed Rule would remove the two somewhat ambiguous
terms that have dictated the extent of regulation on federal lands — “nonroutine
fracturing jobs” and “routine fracturing jobs” — and add definitions for “annulus,”
“bradenhead,” “proppant,” “stimulation fluid,” “usable water” and “well
stimulation.”9 As a practical matter, most of the Proposed Rule’s requirements can
be divided between pre-approval requirements and post-completion reporting
requirements.

Pre-Approval of Well Stimulation Operations
For all well stimulation activities that take place after the effective date of the rule,
operators would be required to submit a Sundry Notice and Report on Wells (Form
3160-5) to BLM for approval10 and complete a Mechanical Integrity Test11 prior to
commencing stimulation activity.
Sundry Notice Information Requirements: At least 30 days before the operator
wishes to begin well stimulation operations, the operator must submit a Notice of
Intent of Sundry containing the following information:
• Geological Information: The geological names, a geological description and the
depth of the top and bottom of the formation into which well stimulation fluids
would be injected.12
• Cement Bond Logs: The proposed measured depths of all occurrences of usable
water and logs evidencing that all occurrences of usable water have been isolated
and protected from contamination.13
• Perforation Depth, Water Source, Pump Pressures and Transportation Routes:
The proposed measured depth of the perforations in the casing and uncased
hold intervals, information about the water source to be used in the operation,
disclosure of the proppants to be used and the anticipated pressures to be used in
the operation.14
• Certificate of Compliance: Operators would certify, in writing, that they are in
compliance with all applicable federal, tribal, state and local laws, rules, and
regulations pertaining to the proposed stimulation fluids and that operators have
complied with all notice and permit requirements.15
• Proposed Well Stimulation Engineering Design: Detailed description of the well
stimulation engineering design for BLM approval, including total volume of fluid
used, anticipated surface treating pressure range, maximum injection treating
pressure and estimated fracture length and height.16
• Flowback Fluid Handling: Operators would submit information on the estimated
volume of fluid to be recovered, proposed method of handling flowback fluids
(including pit requirements, chemical composition of the fluid, etc.) and the
proposed disposal method.17
Mechanical Integrity Test: The Proposed Rule would also require operators to
perform a successful mechanical integrity test prior to the commencement of well
stimulation operations.18 The mechanical integrity test would need to emulate the
pressure conditions anticipated in the proposed stimulation process.19 This section

2

Number 1341 | May 24, 2012

Latham & Watkins | Client Alert

would also establish engineering criteria for using a fracturing string during well
stimulation20 and would mandate that the well-bore maintain the desired pressure
for 30 minutes with no more than 10 percent pressure loss.21

Post-Completion Reporting Requirements
Within 30 days after completion of well stimulation operations, the Proposed Rule
would require operators to submit a Subsequent Report Sundry Notice (also using
Form 3160-5) to BLM containing, in pertinent part, the following information:
• Chemical disclosure: Operators would be required to disclose all chemical
additives used in the fracturing operation by trade name and purpose and include
a report that disclosed the complete chemical makeup of all materials used in
the actual stimulation fluid.22 The information would be required in a format that
would not link additives to the chemical composition of the materials in order
to minimize the risk of disclosure of formulas. The disclosure requirement is
modeled after the approach adopted by Colorado in 2011.23
• Depth, Pressure & Transportation: Disclosure of the actual measured depth of
the perforations or open-hole interval, source of the water used, proppants used,
estimated pump pressures, information on concerning water supply (e.g. rivers,
creeks, springs, lakes, ponds and wells) and the transportation method for all
water used in well stimulation activities.24
• Fracture Information: The calculated, estimated or actual length and height of the
fracture.25
• Certificate of Compliance: The operator would submit a signed certificate of
compliance certifying that the treatment fluid used complied with all applicable
permitting and notice requirements and all applicable federal, tribal, state and
local laws, rules and regulations26 and that well-bore integrity was maintained
throughout the operation.27
• Fluid Handling: Operators would provide information describing the handling
of fluids used in the stimulation activities, flow-back fluids, and produced water
during and after fracturing operations.28
• Deviation: Operators would submit documentation and an explanation if the
actual operators deviated more than slightly from the approved plan.29
Trade Secret Exemption: The Proposed Rule contains a trade secret exemption
that would allow operators to exempt confidential information from the disclosure
requirements.30 In order to exercise the exemption, operators would need to identify
the confidential information, identify the federal statute or regulation that protects
the information, and explain in detail why the information should be protected from
public disclosure. In addition, operators would be required to inform BLM whether
the information was otherwise publicly available (e.g., previously disclosed under
state law).31
Storage Requirements: The Proposed Rule would require operators to store
recovered fluids in tanks or lined pits. In an effort to grant flexibility, operators
would be allowed to choose between lined pits or tanks based on the anticipated
cost and burden.32

Impact on Industry
BLM estimates that the anticipated benefits of the Proposed Rule range from
US$12 million to US$50 million per year and the estimated costs range from
US$37 million to US$44 million per year. There is considerable debate over both
the anticipated cost of the Proposed Rule and the extent to which it overlaps
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with existing state regulations. Currently, at least 11 states have some form of
chemical disclosure requirement in place.33 There is a great deal of variability
among the state regulations, including the amount of disclosure required, trade
secret protections, whether disclosure is public and the timing of the disclosure.
Some state regulations, like those of Wyoming, are generally considered to be
more stringent than the Proposed Rule’s requirements. Industry and state officials
voiced concern that the rule would create more paperwork and impose unnecessary
burdens, while offering little to no benefit. The Proposed Rule was reworked by
Office of Management and Budget prior to publication to reduce overlap with state
regulations.34
Some Tribal leaders have contended that the Proposed Rule would make natural gas
development on Tribal lands significantly more cumbersome than on state or private
property, placing tribes at a competitive disadvantage.35 Indeed, where reservations
are “checkerboarded,” oil and gas operators would be able, in some cases, to
move just a few feet away onto privately held or state lands where none of the new
regulations would apply, potentially depriving tribes of critical sources of revenue.
Lastly, the Proposed Rule’s chemical disclosure requirements will likely be
the subject of much debate among environmental groups, industry, and state
regulators. The original draft of the rule required disclosure of the chemicals used
30 days before a well could be started. After further consideration and input,
the disclosure requirements were moved to after the completion of fracturing
operations. This concession is anticipated to receive a great deal of pushback.
Already, environmental groups and a number of members of Congress question why
disclosure should not happen before chemicals are used. Looming over the debate
is an ongoing EPA study on groundwater contamination from fracturing operations,
the results of which are anticipated to be released in 2014. The Proposed Rule,
when taken in conjunction with other recent action by the Obama Administration,
appears to be part of an effort to extend some amount of federal control over
hydraulic fracturing activities, particularly on federal lands. Given the pendency of
various ongoing studies and pressure from stakeholders, we would expect this trend
to continue, particularly if President Obama is re-elected in November 2012.
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