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“It is likely that a
significant number
of taxpayers will
be ineligible
for the new
OVDP. When a
taxpayer is denied
eligibility, there
are still several
remaining options
to come into
tax compliance
and reduce the
risk of criminal
prosecution.”

The Internal Revenue Service (IRS) recently announced the terms of its new
Offshore Voluntary Disclosure Program (OVDP) for taxpayers with unreported
foreign bank accounts and other assets. The new OVDP follows two successful
offshore voluntary disclosure programs, which closed in 2009 and 2011. The
IRS collected more than US$5 billion in back taxes, interest and penalties from
the 33,000 voluntary disclosures made under the first two programs. The large
participation in the first two programs was driven, in part, by a US government
investigation of several Swiss banks, the enactment of The Foreign Account Tax
Compliance Act (FATCA) and taxpayers desiring to avoid the risk of criminal
prosecution. FATCA has further diminished the availability of bank secrecy by
requiring foreign financial institutions to provide information about their US
clients. Hoping to continue to capitalize on this trend toward transparency, the IRS
continues its voluntary disclosure program to encourage taxpayers to come back
into compliance.
The latest OVDP is similar to the 2011 offshore voluntary disclosure initiative
in many ways, but with several key differences. The program will remain open
indefinitely, but the IRS cautions that its terms could change at any time or the
program may end at any point. The penalty framework is similar to the 2011
program and requires participants to pay a penalty of 27.5 percent based on the
highest aggregate balance in their foreign bank accounts/entities or value of foreign
assets during the disclosure period.1 A very limited number of taxpayers may
qualify for reduced 12.5 percent or 5 percent penalties.2 Participants must also file
amended returns,3 various other information forms and pay all back-taxes, interest
and accuracy-related and applicable delinquency penalties.
The IRS will continue its practice of accepting delinquent foreign bank account
reports (FBARs) and other information reporting forms without penalties in cases
where there was no unreported income and all taxes were timely paid. The IRS
also added two new examples in FAQ 51.1 indicating that dual citizens with little
tax due should consider an “opt-out.”4 The examples imply that, while taxes and
interest will still be due, the IRS is not likely to assert accuracy-related, information
return or FBAR penalties.
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Heightened Eligibility Requirements
The new OVDP contains two significant eligibility modifications. Taxpayers are
ineligible to participate once the government obtains taxpayer-specific evidence of
non-compliance via a treaty request, John Doe summons or similar method. Further,
the IRS plans to announce that certain taxpayer groups with accounts at specific
foreign banks will be ineligible to participate due to US government actions with
respect to such foreign banks. These two changes put pressure on a taxpayer to
enter the program as soon as possible. A taxpayer who hesitates faces the risk of
the IRS putting the subject bank on the ineligibility list or obtaining information
regarding the account via treaty request or John Doe summons, either of which
would make him ineligible to enter the OVDP.
The IRS has also attempted to limit taxpayers’ ability to challenge disclosure of their
tax or banking information in a foreign jurisdiction. Federal law requires a taxpayer
to notify the US Justice Department if the taxpayer challenges in a foreign court the
disclosure of tax information by that foreign government. Taxpayers failing to notify
the US government of any such foreign appeal will no longer be eligible for the
OVDP.
It is likely that a significant number of taxpayers will be ineligible for the new
OVDP. When a taxpayer is denied eligibility, there are still several remaining
options to come into tax compliance and reduce the risk of criminal prosecution.
A taxpayer excluded from the OVDP should seek experienced legal counsel to
evaluate these options.

The New Non-Resident Program
For non-resident taxpayers who have not been filing tax returns and FBARs, the
IRS has announced a new procedure, effective September 1, 2012, that avoids the
penalties imposed under the OVDP. IRS Commissioner Doug Schulman noted that
the program involves a series of “…common-sense steps to help US citizens abroad
get current with their tax obligations and resolve pension issues.” Under the new
procedure taxpayers must file delinquent tax returns, with appropriate information
returns, for the past three years and file six years of delinquent FBARs. The IRS’
description of the new non-resident program5 states that for “low risk” taxpayers,
the IRS will not assert penalties or pursue follow-up actions.6 Higher risk taxpayers
may be subject to a more thorough review and possibly a full exam, which may
cover more than a three-year period. Tax, interest and appropriate penalties will be
imposed for higher risk taxpayers.
The procedures allow for the reasonable cause defense, which must be explained in
a statement signed under penalties of perjury. Taxpayers may also request relief for
failure to timely elect deferral of income from certain retirement or savings plans.
This new non-resident procedure is technically outside the OVDP and will not
guarantee the disclosing taxpayer is entitled to protection from criminal prosecution,
although we anticipate the risk of prosecution to an eligible disclosing taxpayer
to be extremely low. Once a submission is made under the non-resident program,
the OVDP is no longer available. Also, a taxpayer who is ineligible for the OVDP
is also ineligible for the non-resident program. Taxpayers should carefully consider
whether the non-resident program is a better fit than the OVDP.
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Increased Complexity
The increased complexity of the new OVDP, the “opt-out” process and the new
non-resident program require taxpayers to seek sophisticated legal and tax advice.
Taxpayers should evaluate the new environment of banking transparency and the
increased chances of being denied eligibility for the voluntary disclosure programs.
Taxpayers also need to understand the strength and viability of any mitigating
factors and whether various alternatives to the OVDP might be a better option.
Attorneys at Latham and Watkins have significant government experience and
have resolved hundreds of offshore disclosure cases. Several attorneys have a depth
of knowledge and experience with tax fraud cases and criminal prosecutions and
can assist taxpayers in reducing their chance of facing serious criminal penalties.
We have relationships with high-quality accounting specialists who can assist
in evaluating a taxpayer’s exposure and charting the best course to reduce the
taxpayer’s total risk.

Endnotes
1
The Frequently Asked Questions (FAQs) issued on June 26, 2012 make clear that Canadian retirement
plans may be excluded from the penalty computation.
2

The 12.5 percent reduced penalty applies to taxpayers whose highest aggregate account balance
during the voluntary disclosure years is less than US$75,000. A taxpayer seeking the 5 percent reduced
penalty must meet stringent requirements. The 5 percent penalty is intended to apply to a taxpayer who
had minimal interaction with his foreign account and withdrew less than US$1,000 from the account in
any voluntary disclosure year.

3

Amended returns must be filed for the most recent eight years for which the due date for the return
(including extensions) has already passed. For taxpayers who started filing correct returns during the
eight year period, the compliant years will not be included in the program.

4

When a taxpayer disagrees with the OVDP penalty, the taxpayer may withdraw from, or “opt-out”
of, the program. This irrevocable election does not revoke the taxpayer’s protection from criminal
prosecution but does exclude the availability of the reduced civil penalty structure of the OVDP. After
an “opt-out” the taxpayer’s case will be handled under the standard audit process, and the IRS will
have discretion to consider the full range of applicable penalties. An “opt-out” may be advantageous in
several circumstances. A taxpayer should seek legal counsel before making the decision to “opt-out.”

5

See New Filing Compliance Procedures for Non-Resident U.S. Taxpayers, available at
http://www.irs.gov/businesses/small/international/article/0,,id=256772,00.html.

6

A low risk taxpayer is one with “simple returns” with little or no US tax due. If returns show less than
US$1,000 of tax due in each of the years, the submission will be treated as low risk. The risk level
will rise as the income and assets of the taxpayer rise, if there are indications of sophisticated tax
planning or if there is material economic activity in the United States. The IRS promises additional detail
regarding the risk factors closer to the program start date in September 2012.
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