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A special report

O

ur annual Appellate Hot List recognizes firms that made exemplary contributions to
appellate practice during the past year. We asked our readers to nominate firms with

at least one significant appellate victory since January 2010 and that had demonstrated
an impressive track record overall. We supplemented this material with our own extensive
research to arrive upon the 17 firms listed. We understand that appellate victories frequently
are collaborations, and regret that we lack space to fully recognize all the firms that contributed
to the cases listed. We highlighted cases that affected the course of industries, vindicated
important constitutional rights, and in which an awful lot of money was at stake. We gave extra
weight to cases in which the firms pulled off come-from-behind wins.
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Legal cliff diver lands on his feet at Latham
After replacing a storied appellate advocate and sitting out a year, Garre scored two Supreme Court wins.
By Marcia Coyle

W

Latham & Watkins
After sitting out Supreme Court appearances for
one year, as required by law, the former solicitor
general was back before the justices in spring 2010.
He argued two cases, just eight days apart and as
different as night and day. He won both. “Greg is
a perfect colleague,” Mahoney said. “He has all of
these extraordinary achievements, but no bravado.
We have a team approach here and he works in a
collaborative effort.”
In Christian Legal Society v. Martinez, Garre scored
a close 5-4 victory for Leo Martinez, interim dean
of University of California Hastings College of the
Law, in a First Amendment challenge brought
by a Christian student group that excluded gay
students. The majority, led by Justice Ruth Bader
Ginsburg, said the law school applied a neutral
“all comers” policy to every student group seeking
official recognition and support, and the school’s
refusal to recognize the Christian Legal Society’s
student chapter did not violate the group’s First
Amendment rights of association and free exercise.
In Monsanto v. Geertson Seed Farms, a 7-1 Court
held for Garre’s client Monsanto Co. that a district
court had abused its discretion when it issued a
permanent injunction against the partial deregulation of genetically engineered alfalfa seed and its
planting anywhere in the United States.

‘Core speech doctrines’
In the law school challenge, Garre said, “You
had a case that implicated core speech doctrines as
well as free-exercise doctrine. You even had different cross-currents among the justices on the First
Amendment.” During tough questioning from the
bench, Garre kept his argument focused on a stipulation by his opponents in the lower court that the
law school did have a neutral “all comers” policy.

Sleeves rolled up
“I think he wins more than his fair share of
cases because he rolls up his sleeves and completely masters all of the law and record,” Mahoney
said. “I say that because not every appellate advocate does. Some of them delegate the work. He
does the work and he has great insight into how to
frame the issues.”
Garre’s partner Scott Ballenger also argued and
won in the high court last year. In Kawasaki Kisen
Kaisha and Union Pacific Railroad Co. v. Regal-Beloit
Corp., a case involving the Carmack Amendment to
the Interstate Commerce Act, a 6-3 Court ruled in
favor of Union Pacific Railroad in this international
trade dispute. Ballenger was assisted in the briefing
at the cert and merits stages by Mahoney and Lori
Alvino McGill.
The Latham team plied its appellate expertise
in the lower courts as well in 2010. Garre argued,
and a team that included Rick Bress and associate Jessica Phillips briefed, a cutting-edge challenge to the authority of the U.S. Food and Drug
Administration to regulate electronic cigarettes
under the Federal Food, Drug, and Cosmetic Act.
In Sottera Inc. v. FDA, the U.S. Court of Appeals for
the D.C. Circuit unanimously agreed with Latham
that the Supreme Court’s decision in FDA v. Brown

diego m. radzinschi

hen he left his position as solicitor general
of the United States in late January 2009,
Gregory Garre eschewed the comfort of
a return to his prior law firm, the former Hogan &
Hartson, for the unknown territory of Latham &
Watkins.
“It felt a little like jumping off a cliff,” Garre
said. But the road thus far “has been everything I
could have hoped for,” he said.
His transition was eased by the well-regarded
appellate shop that awaited him. In September
2009, Garre took over as global chairman of the
firm’s Supreme Court and appellate practice from
veteran advocate Maureen Mahoney, who had
decided to step back a bit from her practice. In
Washington, the team of 10 to 15 lawyers also
includes Rick Bress and Scott Ballenger.
“I felt that Latham presented a great opportunity for me because of the practice that Maureen
had built,” Garre said.

“Obviously, the stipulation was very important
to our case and at oral argument,” he said. “A lot
of people think a case like this is resolved at the
Supreme Court. It’s a good lesson that you have to
litigate a case carefully at every stage.”
The Monsanto challenge was a “nice complement” to the more abstract constitutional issues
presented in the law school case, he said. It drew
him into the microbiology of how plants are pollinated. “The justices obviously were concerned
about those issues in deciding the legal issues,” he
recalled. “It’s one of those things that’s really fun
about what we do—trying to become an expert
in matters for those 30 minutes we stand before
the Court. You want to give the Court a practical
appreciation of the real-world implications of your
position.”
Garre also was tapped to brief and argue one
of this term’s major federal pre-emption cases—
Williamson v. Mazda Motor of America. An 8-0 Court
rejected his arguments and held in February that
Williamson’s state tort suit against Mazda was not
pre-empted by federal auto safety standards. The
Court’s pre-emption jurisprudence, always of concern to business, is one of its most unpredictable
areas of the law.
The Latham team, led by Garre, is also representing the U.S. Chamber of Commerce as an
amicus party in this term’s huge climate-change
challenge—American Electric Power v. Connecticut.
And the lawyers already have a case slotted for
next term. The justices agreed to hear the appeal
of Latham client Cory Maples, who faces execution after a mix-up in the mailroom of his original
law firm—Sullivan & Cromwell—led him to miss
a critical filing deadline. The latter firm turned to
Garre to craft Maples’ petition for review.

Gregory Garre: “He has all of these extraordinary
achievements, but no bravado,” said Maureen
Mahoney, his predecessor as practice chair.
& Williamson foreclosed the FDA’s drug-device jurisdiction over tobacco products marketed without
claims of therapeutic effect.
Bress stepped up to the lectern in BNSF Railway
Co. v. Surface Transportation Board, a challenge to
the largest rate-reparations order in the history of
the Surface Transportation Board. The D.C. Circuit
granted Latham’s appeal in part and remanded
the case to the board. Mahoney, McGill, energyregulatory partner Michael Gergen, and counsel
Stephanie Lim were on Bress’ team.
Spring 2010 marked another circuit court victory—this time in the 11th Circuit, in Palmyra
Park Hospital v. Phoebe Putney Memorial Hospital. In
a case argued by Garre and briefed by Ballenger
and Drew Ensign, the appellate court reversed the
district court dismissal of an antitrust complaint
brought by Latham client Palmyra Park Hospital.
The Latham team also scored victories before
the 9th Circuit in Center for Food Safety v. Vilsack and
In re Oracle Corp. Securities Litigation; in the 2d Circuit
in In re Boston Generating, a bankruptcy appeal; and
in the Federal Circuit in Prometheus Labs Inc. v. Mayo
Collaborative Services, a patent challenge.
In what he described as a “hard-working practice,” Garre managed to squeeze a third argument before several justices last spring. In
a mock trial before The Supreme Court of the
Amalgamated Kingdom of England and France at
the Shakespeare Theatre, Garre, representing the
French Civil Liberties Union, argued to justices
Ruth Bader Ginsburg and Samuel Alito, among
others, that King Henry V’s slaughter of French
prisoners of war 600 years earlier was legally
unjustified. Garre and co-counsel Viet Dinh of
Georgetown University Law Center won unspecified damages for the estates of the POWs.
“That was challenging in itself,” chuckled Garre.
Contact Marcia Coyle at mcoyle@alm.com.
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